























NOVEMBER e 1952 








a 
a 











PREVIEW OF FUTURE ISSUES 










A RTICLES on such subjects as ‘“Fact- 
Finding in Labor Disputes”—‘‘Labor’s Code for a Private Enterprise Economy” 






—‘Some Problems Brought About by a Half Century of Wage Regulation in 






Australia.” Future authors: Arthur Stark—Solomon Barkin—Mark Perlman. 





















‘ 

SUTAFF-scepared departments bring the 
reader, in digest form, recent decisions related to the background of the law—a 
report of the most interesting law-making events in the field of wage and hour 
law—the economy, at a glance, illustrated by authoritative charts—and, for those 
who like to know what others are thinking and writing in the general field of labor 
law, reviews of current books and articles appearing in other legal magazines. 


EDITORIAL STAFF: ae 
Henry L. Stewart, Leo W. Hodel, 
Robert G. Palmer, F. D. Check, 
M. J. Bach. 


BUSINESS MANAGER: 
George J. Zahringer. 


CIRCULATION MANAGER: 
M. S. Hixson. 











HE CCH Lasor Law Journat is published by Commerce Clearing House, Inc., 

to promote sound thinking on labor law problems. To this end the JouRNAL 
will contain a continuing survey of important legislative, administrative and judi- 
cial developments and signed articles on subjects pertaining to legal problems in 
the labor field. The editorial policy will permit frank discussion of all relevant 
issues. Care will be exercised in checking the accuracy of the data published, but 
the views stated are those of the authors and not necessarily those of the pub- 
lishers. On this basis contributions are invited. 


Subscription price: $6.00 per year—single copies, 50¢. 


The CCH Lasor Law Journat is published monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. Entered as second-class matter 
March 9, 1950, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879. 


NOVEMBER, 1952 VOLUME 3 NUMBER 11 


LABOR 








JOURNAL 





NOVEMBER e- 1952 


Volume 3....Number 11 


The Economy ._._.. 
The Developing Law 


The NLRB on Lockouts—ll -.............by Sylvester Petro 
Doff the Black Robes! ..-—s—s.—si—siwi(‘(y“ _.....%y Isadore Katz and David Jaffe 
Problems of Federal-State Jurisdiction in Labor Relations... by Mozart G. Ratner 
Legality of New Jersey's Antistrike Law. __ . ..........by Charles Christenson 


Prevailing Wage Determinations in the Construction Industry: Some Legal Aspects 
by William S. Tyson 


Labor Relations... 
Wages ... Hours _. 
Labor Law in the Making . 
Books . . . Ariicles 

Rank and File 





738 


739 
743 
750 
767 


776 


. 789 


793 


. 804 


806 


. 809 


SELF-SELLING PACKAGES—Making containers is big business. The 1951 Statistical 
Abstract of the United States reports that in 1947 nearly 260,000 people were employed 
in the industry and that their products were valued at over $2 billion. Containers 
protect products on their way to market; help sell them once they arrive. The rotary 
printing press shown on our cover is used in the printing of colorful packages for a 
wide variety of products ranging from laundry soaps to breakfast cereals. Their self- 
selling designs help lower the costs of distribution and the price of the product itself. 


Photograph by Fred Farish of Shigeta-Wright. 


Printed in U. S. A. Copyright 1952 by Commerce Clearing House, Inc. 











Economy 





Cost of Living 


Labor Force 


New Strikes 


Wholesale 
Prices 


Manufacturing 


industrial 
Production 


Manufacturers’ 
Sales 
Retail Sales 


Construction 


738 


At long last, the Consumers’ Price Index has crested 
and turned downward. The drop of 0.2 per cent from 
August 15 to September 15 put the all-items figure at 
190.8, 12.1 per cent above pre-Korea levels and 2.3 per 
cent above a year ago. 


The number of workers was steady in September as 
compared to August. A slight decrease in the number 
of nonagricultural workers, however, was not quite 
offset by an increase in agricultural employment. 
Only 1.4 million were unemployed during September 
—a postwar low. Civilians at work in September 
numbered 63.698 million. 


New stoppages during August involved 225,000 work- 
ers in 450 strikes; an increase over July’s 425 stop- 
pages and 125,000 _ strikers. However, over-all 
strike-caused idleness dropped sharply in August. 
The totals:., morestrikés, 675 (650 in July); fewer 
strikers, 310,000 (850,000 in July). 


A decline in primary’ market prices was registered in 
September. The all-commodities index for that month 
stood at 111.7 (1947-49 equals 100). The drop of 0.4 
per cent from August was due principally to lower 
farm-product prices. ProcesSeé food prices were 
unchanged. These groups declined on the average: 
textiles and apparel, metals and metal products, fur- 
niture and other household durables. 


A longer workweek and a slight increase in hourly 
pay boosted average August weekly earnings by about 
$1. Overtime worked, primarily, and higher pay in 
the steel industry, secondarily, were largely respon- 
sible for the increase. 


The index rose in September from 212 for August.to 
223 per cent of the 1935-39 average, equaling the 
previous postwar peak. Durable goods led the field 
of items causing the rise, closely followed by non- 
durables and minerals. 


August sales of manufactured goods exceeded $22 
billion, highest since May. Inventories climbed to a 
whopping $42.859 billion—a record. New orders in- 
creased to $23.7 billion, an increase of about $1 billion. 


The mild decline in retail sales which began after a 
spurt in June continued to September. The August 
sales total was $13.391 billion. Retail inventories 
dropped commensurately to $17.284 billion. 


New construction’ expenditures for the year, to Oc- 
tober 1, were $25 billion. Average per month during 
the period was $2.722 billion, compared with a 1951 
monthly average of $2.585 billion (seasonally adjusted). 
September, 1952, showed a slight increase over August. 
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The NLRB on Lockouts— II 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


E DEAL THIS MONTH with the posi- 

tion taken by a majority of the members 
of the National Labor Relations Board on the 
legality of an economic lockout. The analysis 
was begun last month, and continues large- 
ly this month, on the basis of the opinion of 
Board Members Houston, Murdock, and 
Styles in the Morand Brothers case.’ As 
has already been noted, Chairman Herzog 
declined in the Morand case to participate 
in the holding that every economic lockout 
is unlawful. In the interim, the NLRB has 
handed down a decision in the similar Davts 
Furniture case,? and in that case the chair- 
man has unequivocally dissented from the 
opinion of Members Houston, Murdock, 
and Styles. Chairman Herzog would hold 
that members of an employer association 
do not violate the NLRA where they join 
in a lockout for economic purposes after a 
union has called a strike against one mem- 
ber of the association. We do not as yet 
know what the chairman’s position is where 
a single employer takes the initiative and 
locks out his employees for economic pur- 
poses before any strike has been called. 
However, it is tolerably evident that the 
majority would hold such a lockout unlaw- 
ful, and we have discussed the issues on 
that basis here. 


To continue now with our discussion of 
the Morand case, the Seventh Circuit had 
directed the NLRB to decide—if it should 
conclude that the severance of employment 
involved in the case was intended to be 
temporary—whether the severance was de- 
signed “for the purpose of ‘interfering or 
coercing employees in the rights guaran- 
teed to them by Section 7’ or as a legiti- 
mate exercise of petitioners’ economic rem- 
edies. ” Since the Board: found the 
severance to be permanent, in the manner 
which we have described, there was no 
necessity for a decision on this second 
point. However, Board Members Houston, 
Murdock, and Styles decided to go the 
whole way, notwithstanding Chairman 
Herzog’s demurrer to this unnecessary 
decision. 

It would have been better, probably, if 
the board members had followed Herzog’s 
example. In bare result, Members Hous- 
ton, Murdock, and Styles concluded (1) 
that the lockout was intended to break the 
union and (2) that even if it was not in- 
tended to break the union, but was intend- 
ed instead solely to apply economic pressure 
in the existing bargaining impasse, it was 
still unlawfully coercive of employee rights. 
In either case, they held, the lockout would 





199 NLRB, No. 55 (July, 1952), on remand 
from 20 LABOR CASES { 66,453 (CA-7, 1951). 
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2100 NLRB, No. 158 (September, 1952), on 
remand from 21 LABOR CASES { 66,997 (CA-9, 
1952). 
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be unlawful—violative of both 8 (a) (1) 
and 8 (a) (3) of the NLRA. 


The evidence relied upon by the Board 
for the conclusion that the lockout was 
designed to break the union was the 
Schultz statement, set forth in the preced- 
ing installment, to the effect that “well, I 
would say that you [we] had discussions 
about maybe not having a union and break- 
ing the union.” Without citing a single 
additional item of evidence the Board con- 
cluded: “On the record as a whole [sic], 
we find that the purpose of the severance 
of the salesmen [sic]— even if it be viewed 
as a temporary !ayoff—was to punish the 
employees for the Old Rose strike [the 
union had struck one of the members of the 
employer association, the Old Rose Com- 
pany] and the apprehended extension of 
the strike to the Petitioners, in order to 
persuade the employees of the folly of the 
action taken by their union; to cause dis- 
affection from the Union, and _ thereby 
to destroy that Union.” * 


We can only say here that there is as 
little support for this conclusion in the 
“whole record” of the case as there is jus- 
tification in English grammar for the hope- 
less construction of the foregoing sentence. 
From one vague, unresponsive answer 
which at most purported to express a pos- 
sibility or hope which had occurred to the 
employers involved, the Board infers that 
the essential purpose of the severance of 
employment was to “break the union.” 
The plain purport of the whole record is 
significantly different. Essentially, the em- 
ployers intended by the severance of em- 
ployment to defeat the union’s economic 
demands; there can be no question at all on 
this point. They feared that the union’s 
divide-and-conquer strategy would either 
put over all its demands ultimately or at 
any rate weaken employer resistance to an 
undesired degree. Hence they decided to 
preserve a unified front by themselves, in 
effect extending the strike. We need not 
shrink from the conclusion that some might 
have hoped for a consequent weakening or 
even complete defeat of the union. But to 
accept that much is vastly different from 
stating that an essential purpose of the 
lockout was to break the union. We may 
agree that men normally intend the plainly 
foreseeable consequences of their conduct. 


But we cannot straightforwardly say that 
the essential objective of human conduct is 
to be determined by the vague, dubious, and 
improbable consequences of that conduct, as 
desirable as those consequences, independently 
considered, might seem. 


However, even if the lockout was not 
designed essentially to break the union, 
the majority asserted, it was still violative 
of the act. Here we meet the most im- 
portant matter in the case: the Board’s 
ruling that a strictly economic lockout is in 
and of itself an unfair labor practice. “In 
our view,” Members Houston, Murdock, 
and Styles said, “a temporary layoff (i. e. 
lockout) of the salesmen would have been 
unlawful, even if it were true that its pur- 
pose was to bring temporary economic 
pressure on the union and its members 
solely in order to break the bargaining im- 
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passe. 


The NLRB Rationale 


We must now note with some care the 
manner in which the Board rationalizes its 
result. We shall find the Board engaging 
in the same sort of flummery here as it did 
in finding that the severance of employment 
was a “discharge” and therefore intended 
to be “permanent.”* First the Board sets 
up the straw-man theory that equates the 
lockout and the strike. The Seventh Cir- 
cuit had said: “ the lockout should be 
recognized for what it actually is, i. e., the 
employer's means of exerting economic 
pressure on the union, a corollary of the 
union’s right to strike.”® Observe here 
that the court does not say that the lock- 
out is the perfect analogue of the strike; 
it does not say that the lockout may be 
used by the employer in every instance in 
which the union may utilize the strike. The 
court means only that to the extent that a 
union may use a strike to enforce its eco- 
nomic position, an employer may similarly 
use a lockout. In short, the court is refer- 
ring to only what we have called the “eco- 
nomic” lockout, not the antiunion lockout 
(the lockout designed to coerce employees 
in their choice of union membership or to 
evade the duty to bargain collectively). 
But this rather obvious distinction is either 
too subtle for the Board majority, or too 
unpalatable. Disingenuously  misstating 





Page 17 of the mimeographed report cited 
in footnote 1. 
* Page 18 of the mimeographed report. 
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5 See 3 Labor Law Journal 659, 662 (October, 
1952). . 
6 20 LABOR CASES { 66,453. 
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the court’s position, Members Houston, 
Murdock, and Styles say: “If we were .to 
equate lockouts with strikes generally, as 
the court of appeals suggests at one point 
in its opinion, we would be forced into an 
untenable position.” * 


Not satisfied with this, the Board pro- 
ceeds to even more plainly nonpermissible 
“reasoning.” “As a union, absent a no- 
strike agreement, may call a strike at any 
time for conduct of the employer detri- 
mental to the interests of the employees,” 
the NLRB pronounces, “it would neces- 
sarily follow [sic], under this view, that 
an employer may lock out his employees 
at any time as a retaliatory measure against 
any conduct of his employees, concerted 
or otherwise, which is detrimental to his 
interests.”* Here the Board might as well 
have said that since a union may call a 
strike for a wage increase, it may likewise 
call a strike to force the employer to dis- 
criminate against employees, to make the 
employer commit murder, or to make the 
employer quit dealing with some other em- 
ployer—all unlawful objectives of strike 
action. The fact is that both strike and 
lockout are techniques the lawfulness of which 
varies with both the manner and the ob- 
jectives of their use. Some objectives of 
strikes make the strikes themselves non- 
permissible, and it should therefore not be 
surprising to find that some objectives of 
lockouts similarly make the lockouts them- 
selves unlawful. Furthermore, in view of 
the inherently different objectives of em- 
ployers and employees, it should be taken 
as a matter of course that the objectives 
which make strikes unlawful need not nec- 
essarily be the same as those which make 
lockouts unlawful. Notwithstanding these 
tolerably self-evident factors, the Board 
goes on to insist that strikes and lockouts 
may not be equated because then “an em- 
ployer would be privileged to lock out his 
employees in order to defeat their organi- 
zational activities, to assist a company- 
dominated union, to punish them for past 
strike activity, to discourage them from 
joining a union, to force the withdrawal of 
bargaining demands even before an im- 
passe is reached, or for any other reason.” 
Thus, the Board speaks as though a hold- 
ing that ome type of lockout is lawful 
necessarily means that all lockouts are law- 
ful. And one gets the impression that in 
the mind of the Board majority all strikes 
are lawful, regardless of their objectives— 





a plain error which is all the more sur- 
prising since it is voiced by so “expert” an 
agency in labor relations and law. 


Members Houston, Murdock, and Styles 
must have perceived the transparency of 
this error, however, for they finally and 
reluctantly proceeded to consider the real 
problem—namely, whether or not a lock- 
out violates the NLRA where it is designed 
solely to break a bargaining impasse. On 
this, the only real legal issue in the case, they 
advance one garbled, negative reason for the 
conclusion that the economic lockout is an un- 
fair labor practice. 


In all the 23 pages of their opinion in the 
Morand case, Members Houston, Murdock, 
and Styles concentrate the sum total of 
their legal “reasoning” on the basic legal 
issue in these two cryptic sentences: 


“Neither Section 8 (a) (1) nor Section 8 
(a) (3) of the Act draws any distinction 
between a discharge and a temporary lay- 
off. The broad language utilized pro- 
scribes both permanent and temporary ter- 
minations of the employment relationship 
when directed against protected concerted 
activity.” ” 

In order to understand what the Board 
is driving at here, and to appreciate the 
feebleness of these two sentences as a 
ground for holding the economic lockout 
an unfair practice, we must advert to a part 
of the discussion in the first installment of 
this article. It will be remembered that the 
court would have held the employers guilty 
of an unfair practice if they had intended 
permanently to sever the employment rela- 
tionship, while it would have exonerated 
them if they had intended only to interrupt 
the relationship pending settlement of the 
dispute. The meaning of the two sen- 
tences just quoted is that Members Hous- 
ton, Murdock, and Styles do not understand, 
as the court did, how a permanent severance 
of employment in the context of the Morand 
case would violate the act while a temporary 
interruption would not. The difference, as 
we have already explained at some length, 
lies in the fact that a permanent severance 
would undercut the purposes and policies 
of the act—it would destroy the basis of 
the union’s representative status and would 
accordingly obviate the duty to bargain col- 
lectively imposed by the act. A temporary 
interruption of the employment relation- 
ship, on the other hand, would do no such 
thing—the employees would remain “em- 





7 Page 18 of the mimeographed report. 
® See footnote 7. 
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ployees” and the duty of the employer to 
bargain with their representatives would 
likewise obtain, just as it does, under the 
commonly applied rule, during an economic 
strike. 


Perhaps, however, the Board might have 
had another theory. It might have been 
reasoning strictly within the factual con- 
fines of the Morand case, where the union 
originally called a strike against only one 
member of the employer organization and 
remaining employers thereupon locked cut 
their own,employees. The Board might 
have viewed the subsequent lockout as a 
“punishment” of the employees, not as a 
means of applying an independent pressure 
on the union to meet the employers’ terms. 
Of course it is scarcely proper to view the 
facts in that light; the employers were not 
concerned with “punishing” anyone; they 
were trying to defend their bargaining po- 
sition, and, if someone was hurt in the proc- 
ess, it was only the kind of indirect “hurt” 
which every economic impasse causes, 
whether the ensuing refusal to deal be in 
the form of a strike, a lockout, a refusal 
to buy or a refusal to sell commodities. 
Still, it must be stated that the Board 
would be correct in holding the employers 
guilty of an unfair practice if they had 
locked out their employees in order to 
“punish” them for having allowed the union 
to call a strike against one member of the 
employer organization. The trouble here, 
however, is that such was not the purpose 
in the Morand case. 


Furthermore, such a limitation on the 
Board’s reasoning would probably not ac- 
curately reflect the Board’s own view. For 
it is fairly certain that the Board intended 
to hold the economic lockout always unlaw- 
ful, as the later-decided Davis case shows, 
whether or not it came about in the cir- 
cumstances present in Morand. That is to 
say, the Board undoubtedly meant to hold 
also that a single employer, not a member 
of an employer association, commits an un- 
fair practice when he locks out his em- 
ployees during an impasse in collective 
bargaining. And it probably intended this 
holding to apply even if the employees 
themselves had not previously indicated 
any intention to strike or to take any other 
concerted action. 


This is, of course, the ultimate test case. 
In an impasse in good-faith bargaining, 
may the employer seize the initiative and 
lock out his employees as a means of mak- 
ing them accept his proposals? Presum- 
ably, if we are to credit the Morand and 
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Davis cases, the Board would hold such 
employer action to be an unfair practice. 
Now the question arises as to how the 
Board would reason in holding the em- 
ployer guilty of an unfair practice. What 
section, sections, or policies of the act 
would such employer action violate? 

It could be held to violate Section 8 (a) 
(1) only if it amounted to employer inter- 
ference, restraint or coercion of employees 
in the exercise of the rights granted by Sec- 
tion 7 to form or join unions, to bargain 
collectively, or to engage in other con- 
certed activities. But, by definition, the 
strictly economic lockout is not designed to 
coerce employees in their right to join or 
not to join a union. Moreover, it is not 
designed to evade collective bargaining; it 
is designed, instead, only to enforce the 
employer’s bargaining demands. Again, it 
is not designed to restrain any concerted 
activities; the employees have not, in fact, 
engaged in any concerted activities which 
might be restrained. 

The lockout could scarcely be held to 
violate Section 8 (a) (2), except upon the 
nonpermissible reasoning that the employer 
interferes in the operation of a labor union 
where he invokes a lockout when the union 
has refused to call a strike. Similarly, 
Section 8 (a) (3) cannot be considered 
violated because the employer is not dis- 
criminating against anyone, and even if the 
Board should hold the lockout discrimina- 
tory it is difficult to see how it could hold 
that the employer’s essential objective is 
to encourage or discourage union member- 
ship—the basic criterion of an 8 (a) (3) 
violation. Section 8 (a) (4) is irrelevant to 
our inquiry. And Section 8 (a) (5), impos- 
ing upon the employer a duty to bargain in 
good faith, would not be violated unless the 
employer refused to deal in good faith with 
the union during the period of the lockout. 


No General NLRA Violation 


If no single provision of the act is vio- 
lated, it is still possible that the lockout 
might violate the general policies and pur- 
poses of the act. And to this possibility we 
must now briefly turn. 

The only efficient way to deal with this 
project, without writing a book on the sub- 
ject, is to attempt to summarize the funda- 
mental character_of the limitations which 
the Wagner Act and the Taft-Hartley Act 
place upon employer activity. We may 
well begin with this statement: “The Na- 

(Continued on page 800) 
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Doff the Black Robes! 


By ISADORE KATZ and DAVID JAFFE 


HE CRITICISMS of the National Labor 
Relations Act and the Taft-Hartley 
amendments to that act have resulted in an 
unfortunate tendency to consider improve- 
ments in the governmental surveillance 
of labor relations principally from the point 
of view of amendments to, or outright 
repeal of, the act. Proponents of the Taft- 
Hartley amendments are wont to refer to 
them as “The Working-Man’s New Bill of 
Rights” and opponents frequently call the 
result “The Slave-Labor Act.” While the 
politicians and the contending groups hurl 
their barrages from partisan platforms and 
from the floors of Congress or, with unani- 
mous consent, by extension of their re- 
the Congressional Record, the 
the “labor bar” have been 
remiss in failing to make creative sugges- 
tions for the improvement of the work of the 
Nationa! Labor Relations Board on a level 
that would not require statutory changes. 
Such suggestions could be applicable whether 
or not the act is amended or repealed and 
new labor relations legislation enacted. Im- 
provements need not be of a partisan nature 
and might well receive the support of all 
groups and political factions. 


marks in 
members of 


The first substantial contribution from 
this point of view has been made in a staff 
report of the Sub-Committee on Labor 
and Labor Management Relations of the 
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National Labor Relations Board mem- 
bers are not judges. They can and 
should hand down advisory opinions 
to inform the public in advance how 
they will interpret, administer and en- 
force important sections of the NLRA 





United States Senate Committee on Labor 


and Public Welfare. This report, “The 
Problem of Delay in Administering the 
Labor-Management Relations Act,” pre- 


pared by Mr. Jack Barbash, staff director of 
the subcommittee, and issued as a commit- 
tee print (Eighty-second Congress, Second 
Session), made 19 specific suggestions for 
eliminating delay in the administration of 
the act. Nine of those suggestions clearly 
required no _ additional they 
could be put into effect merely by the wave 
of an administrative wand. 


legislation; 


If those suggestions are adopted by the 
Board and its general counsel, they will 
help in eliminating some of the exasperating 
administrative delays which characterize so 
many of the proceedings of the Board and 
which recently caused the Oregon Supreme 
Court to refer to the Board as an “agency 
confessing its own functional paralysis” 
(State ex rel. Tidewater-Shaver Barge Lines 
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When Isadore Katz was general 
counsel for the ClO Textile Workers 
of America, David Jaffe was his 
assistant. They now represent man- 
agement and labor in New York City. 





v. Dobson, 22 Lasor Cases { 67,081), and 
have caused other courts to inject themselves 
into matters within the ambit of the NLRB 
because those courts felt that the procedures 
of the Board were too slow, for example, 
Montgomery Building and Construction Trades 
Council v. Ledbetter Erection Company, Inc., 
21 Lapor Cases { 66,746, 56 S. (2d) 112 
(Ala.). Other and more controversial sug- 
gestions made by the report would require 
drastic legislative changes. 


There is an additional change of a solely 
administrative nature which might be made 
by the Board and its general counsel that 
would result in a great saving of time and 
money to employers and to unions as well 
as to the Board itself. It would, however, 
require a major reorientation in the thinking 
of the Board and a discarding, from time to 
time, of the judicial “black robes” with 
which the Board members have increas- 
ingly cloaked themselves over the course of 
the years since the Board was first estab- 
lished in 1935. If the Board were to issue 
bulletins or statements of policy or regula- 
tions with respect to important matters of 
substance before those matters actually 
come before the Board in litigated admin- 
istrative proceedings, the conduct of indus- 
trial relations would thereafter be subject 
to less uncertainty and delay. The adoption 
of such a suggestion, moreover, would ma- 
terially reduce the number of cases that 
parties would find necessary to bring be- 
fore the Board. 


Doubt Is Unnecessary 


There is no good reason why employers 
or unions or their lawyers or the field agents 
of the Board itself should constantly be in 
doubt as to major policy decisions that the 
Board intends to make or that thé Board 
intends to change. Under its present prac- 
tice, the Board does not announce its policy 
decisions except in opinions issued at the 
conclusion of the lengthy administrative 
litigation of specific cases before the Board. 
It is manifestly unfair to an employer who 
has been led to believe by opinions of the 
Board, or the Board’s silence, that the 
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conduct of his labor relations is free from 
any taint of unfair labor practice, to learn 
that the Board has changed its mind, or 
broken its silence, and that he is now 
guilty of an unfair labor practice. Not the 
least of the consequences of such a confus- 
ing state of affairs is the fact that the 
employer may be out of pocket many thou- 
sands of dollars. Similarly, a union may 
rely upon certain Board opinions only to 
learn, to its sorrow, that the Board has a 
new and different approach to the problem. 


We do not argue that once the Board has 
made a decision it can never reverse itself 
or create exceptions. We urge, however, 
that there is no necessity for either labor 
or management to be kept in the dark about 
reversal, change or innovation in Board 
policy until the end of the long period that 
the particular case wends its weary way 
to the Board in Washington for decision; 
it now takes the Board more than 400 days 
from the filing of the charge to decide 
the average unfair-labor-practice case and 
about three months from the filing of the 
petition to decide the average representation 
case. The same criticism can be made in 
those situations in which the Board has not 
yet announced any policy. Many provisions 
of both the Wagner Act and the Taft- 
Hartley amendments were not and have 
not been interpreted by the Board until 
years after enactment. The attitude that 
the Board would take with respect to many 
of those provisions could have been an- 
nounced by the Board, from time to time, 
without awaiting decision in a litigated case. 


The course we suggest is not revolu- 
tionary except for the National Labor Rela- 
tions Board itself. Many other regulatory 
and quasi-judicial administrative agencies, 
boards and commissions have adopted this 
practice with patent benefit to all con- 
cerned, The Wage and Hour Division of 
the Department of Labor follows this prac- 
tice; so does the Securities and Exchange 
Commission, the Federal Trade Commis- 
sion, the Federal Communications Com- 
mission, etc. Advising the public in advance 
how they will interpret, and 
enforce particular statutory provisions has 
not prevented those agencies from acting 
in a judicial manner in enforcing the statutes 
in particular cases that come before them 
after full hearings have been held and rec- 
ords made. As a matter of fact, such a 
practice, also followed by many state agen- 
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cies, is more usual! than the strictly “judi- 
cial” practice of the National Labor Relations 
Board. 


The Board will always be required, of 
course, to hold hearings and make decisions 
in order to determine whether the particular 
facts come within certain general doctrines 
or policies that the Board has decided to 
follow. We perceive no good reason why 
those doctrines or policies cannot be an- 
nounced before rather than after decisions 
in particular cases. Concededly, there will 
be a small minority of situations in which 
the Board, for one reason or another, must 
await the issuance of its own opinion to an- 
nounce major policy or changes in major 
policy. The practice suggested does not 
require the Board to be omniscient in fore- 
casting all of its interpretations or policies 
before actual cases come before it; its 
adoption would give the Board the op- 
portunity to announce its major policy or 
changes of major policy as soon as possible. 


Examples Are Legion 


The instances of how this suggestion 
would work in the future or would have 
worked in the past are legion. The follow- 
ing discussion of merely a few of the ex- 
amples should not be considered to exhaust 
what is probably an infinite catalogue in- 
cluding both unfair labor practice and rep- 
resentation proceedings. 


Compelling reasons why the Board should 
announce general principles in advance of 
decided cases are found in a recent case 
involving the problem of the relocation of 
industry, Mount Hope Finishing Company, 
Case No. 1-CA-1085. The trial examiner’s 
intermediate report found that the em- 
ployer had locked out his employees and 
removed his plant from Massachusetts to 
North Carolina in order to avoid collec- 
tive bargaining. He recommended, among 
other things, reinstatement with back pay 
and travel expenses which would total, ac- 
cording to press estimates, the staggering 
sum of $2 million. 


When is relocation a “runaway shop?” 


When does removal constitute a refusal to 
bargain? When does it constitute discrimi- 
nation in employment that involves back 
pay? On these questions there is a paucity 
of policy statements by the Board in the 
few opinions it has written on the subject. 
This is not a matter which should await 
“case by case” judicial development by the 
Board. 


Doff the Black Robes 





The NLRB is an administrative 
agency, not a court, and it has an 
obligation to cast as much light as 
possible, as soon as possible, on the 
broad field that Congress has en- 
trusted to its care. 





In his intermediate report in the Mount 
Hope case the trial examiner held that the 
employer had been guilty of an independent 
refusal to bargain by failing to “negotiate 
the transfer of the plant to North Carolina” 
with the union or “to employ their Massa- 
chusetts workers in North Carolina.” Since 
ultimate decisions as to removal or reloca- 
tion rest with employers, the final answers 
to the intriguing questions raised by the 
trial examiner can be decidedly expensive 
to employers. And the interest of the unions 
in the answers is more than passing. What 
does bargaining with respect to removal or 
relocation consist of? Whether there shall 
be a removal? Whether the employer must 
offer separation pay? Offer jobs at the new 
location? Travel allowances? When the 
Board writes its decision in the Mount Hope 
case it may not find it necessary to answer 
all of those questions which have been 
raised by the intermediate report and, if it 
were a court, it would be inadvisable to 
resolve any questions except those neces- 
sary for the decision in the case. But the 
Board is an administrative agency, not a 
court, and it has an obligation to cast as 
much light as possible, as soon as possible, 
on the broad field that Congress has en- 
trusted to its care. 


May an employer lock out his employees? 
It was thought by many persons that the 
strike and the lockout were correlatives to 
be utilized by union and employer as part 
of the collective bargaining process. Ap- 
parently this was not a correct view of the 
law. On June 30, 1952, the Board, in a 
startling decision, Morand Brothers Beverage 
Company, 99 NLRB, No. 55, declared that 
though a union may exercise the right to 
strike, an employer may not lock out his 
employees even after he has reached an 
impasse in his bargaining with the union. 
We now learn from the Board that when 
an employer locks out his employees in 
order to obtain concessions, this action un- 
lawfully impinges upon the rights of the 
employees to engage in concerted activities. 
“We say that a temporary lockout 
which has as its purpose causing employees 
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to recede from the bargaining position 
of their union is presumptively an_ inter- 
ference” with the right of employees to 
adhere to a position taken by their union in 
good faith collective bargaining. 


Whether this view of the lockout will be 
sustained by the courts is immaterial to 
the point of our discussion. Already a 
trial examiner has questioned the broad 
generality of the Morand dictum, Continental 
Baking Company, Case No. 17-CA-473. The 
point we are making is that, on a matter 
as fundamental as the right of an employer 
to lock out, the Board could, with pro- 
priety, state its general views without awaiting 
a Morand case. The fact that during its 17 
years of existence the Board has had so 
few cases involving the legality of the 
lockout after a bargaining impasse, although 
that unusual fact was relied on by the Board 
in its Morand opinion, is cold comfort to 
the employer who is faced with a large 
back-pay order and to the many employees 
who in the past endured the rigors of a 
lockout without any notion that the lockout 
was illegal. 


Decision Took 13 Years 


It took 13 years for the Board finally to 
tell management and labor in Inland Steel 
Company, 77 NLRB 1, that it was an unfair 
labor practice to refuse to bargain collec- 
tively with respect to pensions. The merits 
of that decision have been the subject of 
sharp controversy in which it is not neces- 
sary to enter at this time. That decision 
was announced on April 12, 1948. The legal 
issue in the great steel strike of 1950 was 
whether pensions were bargainable items 
during the term of collective bargaining 
agreements which were silent on that sub- 
ject matter. Had the Board, in its long- 
delayed 1948 decision, dealt with the latter 
issue as a corollary, the strike two years 
later might have been avoided. 


A year ago one of the largest unions in 
the United States, UAW-CIO filed a charge 
against one of the giant employers of the 
automobile industry, alleging a refusal to 
bargain collectively in that the corporation 
refused to allow the union to inspect its 
books. The union wished to find out whether 
the employer could absorb a wage increase 
without raising prices and at the same time 
maintain reasonable profits. It will be re- 
called that .the employer had contended 
that it was unable to grant such an increase 
under such circumstances and that the 
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One of the least harvested of the 
Taft-Hartley amendments is the so- 
called secondary boycott section. 
Many industries are vitally interested 
in the NLRB's interpretation of it. 
There is no reason why the Board 
cannot announce broad rules and 
policies on the subject. 





union, during bargaining, agreed to forego 
such an increase if the employer’s conten- 
tion was proved correct after the union 
had examined the books. Happily for the 
parties concerned, at least happily for the 
moment, the charge became moot when 
the parties entered into a five-year agree- 
ment. Since that time, however, there has 
been thundering silence from the Board as 
to whether an employer must, under such 
circumstances, produce his books for union 
inspection. There may be a case now on 
its way to the Board,involving a decision on 
this very point. But why must we wait? 
Is this not a question which can be an- 
swered with sufficient particularity by the 
Board without further ado? Every em- 
ployer and unicn is entitled to know the 
answer now rather than a year, or two years, 
or, as in the Morand case, .17 years from now. 


These are matters of much more than 
academic interest. The delay in a “test 
case” can have consequences far beyond 
those immediately apparent. Unless an em- 
ployer, and the union as well, knows what 
the Board’ believes to be the proper sub- 
jects of collective bargaining, confusion and 
unnecessary strikes may result. A finding 
by the Board that an employer has refused 
to bargain collectively can have more se- 
rious consequences than only an order to 
bargain. There may have been an unfair- 
labor-practice strike requiring the discharge 
of strike replacements and huge amounts of 
back pay. Those consequences are avoid- 
able and their avoidance is of great bene- 
fit to management, to labor and to the public. 


Was it necessary for department store 
owners to wait until the decision in Bonwit 
Teller, Inc., 96 NLRB, No. 73, to learn 
that under the Board’s new captive-audience 
doctrine they must permit a union to counter 
antiunion speeches on the employer’s prop- 
erty? How far does the Board now intend 
to go with this doctrine and how far beyond 
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department stores? These questions must 
surely have occurred to the Board mem- 
bers. Just as surely, some answers must 
have occurred to them. 


One of the least harvested of the Taft- 
Hartley amendments is Section 8(b) (4), the 
so-called secondary boycott section. The 
construction, transportation and other in- 
dustries are vitally interested in the Board’s 
interpretations of this section. It is not 
necessary that the Board should now an- 
nounce every possible interpretation of every 
conceivable ramification of that section. 
The impossible is not demanded. There 
is no reason, however, why the Board can- 
not announce broad rules or policies. Labor 
relations should not be a game in which the 
ultimate result depends on the unnecessarily 
uninformed guesses of the lawyers for the 
parties concerned. 


Representation Proceedings 
Cause Much Unrest 


When we turn from the unfair labor 
practice to the representation side of the 
Board’s activities we find equally compelling 
reasons for predecisional announcement by 
the Board of its interpretations of the act 
and the general principles that it will fol- 


low. Unnecessary representation proceed- 
ings cause considerable industrial unrest, 
are expensive to both management and 


labor and make a rather large dent in the 
Board’s budget as well. 


The “contract bar” doctrine of the Board, 
surely necessary for stability in industrial 
relations, has had a long, checkered and 
perplexing history. For many years both 
management and labor were led to believe 
by the Board that, absent a reopening 
clause, substantial modification of a collec- 
tive bargaining agreement could not be 
made upon mutual consent without render- 
ing the agreement vulnerable to a repre- 
sentative petition by another labor organization. 
Finally, on April 27, 1951, the Board de- 
cided in the case of Western Electric Com- 
pany, 94 NLRB 54, that parties to a collective 
bargaining agreement could at any time, 
whether or not there was a reopening clause, 
agree upon modifications without fear of 
opening up the contract to a rival petition. 
Over the course of the years many con- 
tract changes which would have been bene- 
ficial to both management and labor were 
not made because parties wished to avoid 
a representation proceeding during the term 
of the agreement. 


Doff the Black Robes ° 





NLRB changes in policy with regard 
to the “‘contract bar’’ doctrine cost 
vast sums which could have been 
saved if the Board had announced 
from time to time its current thinking 
on the subject. The matter was not 
clarified for several years. 





The question arises as to why the Board 
could not have announced the principle 
of Western Electric before it was finally 
enunciated in the Board’s opinion in that 
case. Surely the Board members must have 
been giving consideration to reversing 
their former stand on this problem long be- 
fore April 27, 1951, and just as surely, they 
must have arrived at an opinion as to what 
they would do in the event that such a case 
came to them. Had there been no Western 
Electric case, management and labor might 
still be refraining from making needed 
contract changes by mutual consent. No 
sufficient reason appears why management 
and labor could not have been advised years 
before the decision in that case as to their 
rights to reopen agreements in the absence 
of reopening clauses. 


More than a year after the enactment of 
the Taft-Hartley amendments, the Board 
finally got around to telling management 
and labor in Hager & Sons Hinge Manufac- 
facturing Company, 80 NLRB 163, that 
the inclusion of an illegal security clause in 
a collective bargaining agreement rendered 
that agreement vulnerable to a representa- 
tion petition before the end of the term of 
the agreement. It is not meant to chal- 
lenge the merits of the Board’s opinion 
in this case. What must have puzzled so 
many men engaged in the day-to-day rou- 
tines of industrial relations was why it took 
so long for them to find out about this 
new exception to the “contract-bar” doc- 
trine. There were surely no legal or other 
obstacles which would have prevented the 
Board from announcing the principle of this 
case at least a year before the principle ap- 
peared in its opinion. Literally thousands 
of unnecessary representation proceedings 
could thus have been avoided. 


One of the most interesting, though not 
most important, illustrations of the Board’s 
peculiarly judicial habit is found in Julius 
Resnick Inc., 86 NLRB 38. There the Board 
overruled that portion of the Hager case 
which held that a check-off clause which 
did not specifically provide for written au- 
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The NLRB should remember that it is 
“ta public agency acting in the pub- 
lic interest, not any private person 
or group, not any employee or group 
of employees,’’ and that it was never 
intended by Congress that the NLRA 
should confer a private remedy. 





thorizations rendered the contract no bar 
to a representation proceeding. Again we 
do not comment upon the merits of the 
Board’s reversal, but point to the extra- 
ordinary adoption of judicial mores by the 
Board when it buried its reversal of that 
portion of the Hager case in a footnote in 
its opinion in the Resnick case. The plant 
manager or personnel director or business 
agent or shop steward was surely entitled 
to learn of this new rule earlier and in more 
forthright fashion than the Board saw fit 
to inform them. 


The havoc that was wreaked by Worthing- 
ton Pump & Machinery Corporation, 93 
NLRB 527, was cured by Charles A. Krause 
Milling Company, 97 NLRB, No. 75, when 
the Board candidly overruled the former 
case in the body of its opinion in the latter 
case, holding the 30-day grace period re- 
quired by Section 8(a)(3) to be inapplicable 
to maintenance-of-membership clauses. More 
important, however, both the policy of 
Worthington and the change of policy of 
Krause could have been announced before the 
dates of the decisions in both of those cases. 


One of the branches of the “contract bar” 
doctrine involves the schism cases. The 
Board’s changes in policy with respect to 
those cases, had they been announced ear- 
lier, could have resulted in vast savings 
and more stable industrial relations if 
management and labor had known, at the 
time that they took critical action, what the 
Board members were currently thinking 
about the subject. As matters now stand, 
both management and labor must make a 
wild guess as to what will happen in a 
schism case. It is manifestly impossible 
to remove all hazards from the conduct of 
human affairs, but it is equally true that 
guesses can be more informed and less 
dangerous if those who ultimately set policy 
do not wait to announce the policy until 
the end of particular administrative litigation. 


In almost every area of representation 
proceedings, in determining whether an 
election should be held as well as the 
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mechanics of the election itself, the earlier 
announcing of general principles can save 
innumerable headaches.. No one knows how 
many strikes might have been postponed or 
ended sooner or avoided entirely if the Board 
had not delayed in announcing the principle 
of Times Square Stores Corporation, 79 
NLRB 361, in which the Board members 
resolved their administrative jurisdictional 
problem with their own general counsel 
by refusing to count the ballots of strikers 
whose status as “not entitled to reinstate- 
ment” had been fixed by the general coun- 
sel’s failure to issue a complaint. 


It is not meant by any of the foregoing 
that the Board should be bound by state- 
ment of policy or interpretations which it 
makes without benefit of administrative 
litigation any more than the Board feels 
itself bound by its own decisions. Nor can 
it be argued that this will lead to the es- 
tablishment of a group of labor czars who 
will be charting the course of labor relations 
and thus further restraining the dynamics 
of unions and employers. But the Board is 
already doing this, albeit too often ex post 
facto. It is possible that the “case by case” 
approach is in itself a policy of caution 
stemming from the agency’s own sense of 
insecurity. As the Board approaches its 
third decade it should have more confidence 
in its expertise and be able to abandon the 
rigid adherence to the “case by case” method 
of pricking out the line of permissible con- 
duct. There is nothing either in the NLRA 


or in the Administrative Procedure Act 
which would prohibit this new line of 
approach. 


There are certain to be vigorous objec- 
tions to such a program and we suspect 
that the principal resistance will come from 
the members of the Board themselves. 
Since the enactment of the Taft-Hartley 
amendments the Board has increasingly re- 
treated into a “judicial” shell in the sense 
that it has devoted itself entirely to the 
issuance of decisions and orders in litigated 
matters. One reason for the Board’s antici- 
pated resistance to such a program is the 
fact that the Board has adopted the “case 
by case” approach to the exclusion of any 
other approach, so that the Board members 
have forgotten how it feels to be adminis- 
trative rather than solely adjudicatory off- 
cers. Their “judicial” approach to the 
problem has been so complete that they 
act as if the constitutional limitation upon 
the federal judiciary, to deal only with 
cases or controversies (Article I, Section 2), 
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applies also to them. While the acquiring 
of such judicial affinities by officers of an 
administrative agency who perform quasi- 
judicial functions may be understandable, 
they should not be permitted to interfere 
with the efficient operation of an adminis- 
trative agency. 


No Bar to Action Exisis 


In sum, then, there exists no practical, 
statutory or constitutional inhibition to pre- 
vent the Board from adopting this program. 
There does exist, however, an inarticulate 
self-denying ordinance of the Board mem- 
bers themselves. They should remember 
that the Board is “a public agency acting 
in the public interest, not any private per- 
son or group, not any employee or group 
of employees,” that it is the “single para- 
mount administrative or quasi-judicigl au- 
thority in connection with the development 
of the Federal American law regarding col- 
lective bargaining” and that it was never 
intended by Congress that the NLRA 
should confer a private administrative rem- 
edy (Amalgamated Utility Workers v. Con- 
solidated Edison Company, 2 Lapor CASES 
17,055, 309 U. S. 261). They should also 


and 10 of the NLRA is investigatory and 
has been so held by the courts, and that 
they are free, at any time, to issue state- 
ments of policy or interpretation within 
the confines of the major guideposts set 
forth by statute. 

While it is true that the act has at- 
tempted to separate the adjudicatory func- 
tion of the Board from the prosecuting 
function of the general counsel, nothing in 
the legislative history of either the Wagner 
Act or the Taft-Hartley Act would indicate 
that the issuance of such general statements 
of policy is beyond the contemplation of 
Congress, The issuance of such general 
statements would in no way trench upon the 
general counsel’s prerogatives any more 
than the issuance of Board decisions con- 
flicts with his powers. 

At least one key to nonstatutory im- 
provements in the functioning of the Board 
lies in the rediscovery by the Board that it 
is an administrative agency and that the 
quasi-judicial functions which it performs 
must be viewed from the vantage point of 
the hyphen in order that its perspective 
should always include the day-to-day opera- 
tions of an industrial society in which speed 
and relative certainty are among the prime 











remember that the entire cast of Sections 9 factors of efficiency. [The End] 
WHO GETS UNEMPLOYMENT COMPENSATION? 
(Recent decisions on what constitutes leaving work with good cause, 
as reported in CCH UNEMPLOYMENT INSURANCE REPoRTS. ) 
The Case The Ruling Ref. 





A man quit his job because he be- 
lieved his cough was caused by 
the changes in temperature to which 
his work subjected him. 


A laundry worker quit her job on 
the advice of her physician who 
believed that the dampness of the 
laundry caused the return of her 
arthritis. 


Upon being transferred to a new 
position at the same rate of pay, 
a man quit his job on the grounds 
that the new position was unsuit- 
able to him and that, therefore, he 
was discriminated against. 


A small, deformed woman, who was 
working eight hours a day in a 
laundry, was told that she would 
have to be replaced if she could 
not work overtime every day. 





It was more probable than other- 
wise that his cough was a reason 
attributable to his employment. 
Benefits granted. 


The belief of the physician that the 
conditions of employment affected 
her health constituted good cause. 
Benefits granted. 


No benefits. He had no vested right 
to his former position. He was 
not denied his right of employment. 


The court held that her leaving was 
not voluntary. She was unable to 
do such overtime work and could 
not be ordered to do so by “any 
law of humanity.” 





N. H. J 8096 


N. H. { 8097 


Ohio J 8331 


Ohio { 8281 
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N DISCUSSING problems of federal- 

state jurisdiction in the field of labor 
relations the fact is sometimes overlooked 
that these problems spring from the. dis- 
tribution of governmental power in our 
federal system; that similar problems arise 
in virtually every field of federal regulation; 
and that the problems are not intrinsically 
“labor relations” problems at all. The doc- 
trines which the Supreme Court has applied 
in the relatively recent series of labor re- 
lations cases which have raised federal-state 
jurisdiction issues have a history far older 
than Congress’ first attempts to regulate 
labor relations under the Commerce Clause. 
Examination of that history may help to 
explain the trend of the recent Supreme 
Court decisions and may afford a clue to the 
resolution of the numerous issues of fed- 
eral-state jurisdiction in the labor relations 
field which remain unsettled. 


Early in our constitutional history it was 
decided that the Commerce Clause, stand- 
ing alone, does not bar state regulation of 
activities of predominantly local concern, 
where nationwide uniformity of regulation 
is not imperative, even though the activities 
involve or affect interstate commerce. But, 
at the same time, it was decided that the 
affirmative grant to Congress of power to 
regulate interstate commerce, coupled with 
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the Federal Supremacy Clause, enabled Con- 
gress to close the door completely to state 
regulation even in these areas. 


From these first principles it followed 
that the fate of state regulation in areas 
which Congress was empowered to regulate 
rested entirely upon the will of Congress. 
Where Congress clearly manifested its in- 
tentién either to permit or to preclude 
state regulation, nothing remained for the 
courts but to give effect to that Congres- 
sional judgment. But what were the courts 
to assume when, as frequently happened, 
Congress, while undertaking to regulate a 
field which the states had previously been 
free to regulate, manifested no intention 
with respect to the survival of state regula- 
tory powers, and where, indeed, there was 
no evidence that Congress had even con- 
sidered that problem? 


The issue was squarely faced by the 
Supreme Court for the first time in Houston 
v. Moore, 5 Wheat. 1, 20-23 (1820). There, 
Mr. Justice Washington, speaking for the 
Court, took occasion to repudiate what he 
described as the “novel and unconstitutional 
doctrine, that in cases where the State gov- 
ernments have a concurrent power of legisla- 
tion with the National Government, they may 
legislate upon any subject on which Con- 
gress has acted, provided the two laws are 
not in terms, or in their operation, contra- 
dictory and repugnant to each other.” The 
heart of the matter, as the Court saw it, is 
that when Congress undertakes to legislate 
on a subject it must be presumed that its 
regulations go as far as Congress “thought 
right.” Therefore, state regulation which 
goes further, even though in the same di- 
rection, is necessarily incompatible with 
Congress’ judgment as to how far the regu- 
lation should go. This is true even though 
it be conceded that “important provisions have 
been omitted, or that others which -have 
been made might have been more extended, 
or more wisely devised.” Thus, if the fed- 
eral law and the state law “correspond in 
every respect, then the latter is idle and 
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inoperative; if they differ, they must, in the 
nature of things, oppose each other, so far 
as they do differ. “If the one imposes a cer- 
tain punishment, for a certain offense, the 
presumption is that this was deemed suffi- 
cient, and under all circumstances, the only 
proper one. If the other legislature im- 
poses a different punishment, in kind or 
degree, I am at a loss to conceive, how they 
can both consist harmoniously together.” 


Since Congress presumably did not intend 
to sanction such opposition, the will of Con- 
gress “is to be discovered as well by what 
the legislature has not declared, as by what 
they have expressed.” 


This presumption—that the enactment of 
legislation by Congress reflects its consid- 
ered judgment as to what substance and 
form regulation of a particular subject should 
take—remains to this day the cornerstone 
of the so-called “pre-emption,” or “occupa- 
tion of the field” doctrine. It has been re- 
iterated through the years by some of the 
most illustrious justices who have sat upon 
the Supreme Court. 


Mr. Justice Holmes’ classic restatement 
of the principle for a unanimous Court in 
Charleston & Carolina Railroad v. Varnviille 
Company, 237 U. S. 597, 604, is illustrative. 
“When Congress has taken the particular 
subject-matter in hand coincidence is as in- 
effective as opposition, and a State law is 
not to be declared a help because it at- 
tempts to go farther than Congress has seen 
fit to go.” And in 1926, Mr. Justice Butler, 
also speaking for a unanimous Court, struck 
down a state law regulating liability of rail- 
roads for loss of property on the ground 
that “Congress must be deemed to have 
determined that the rule laid down and the 
means provided [by the Cormack and Cum- 
mins amendments to the Interstate Com- 
merce Act] to enforce it are sufficient and 
that no other regulation is necessary. Its 
power to regulate such commerce .. . is 
supreme; and as that power has been 





SINCE CONGRESS INTENDED fO OC- 
CUPY MOST OF THE FIELD OF LABOR 
RELATIONS EXCLUSIVELY, CONTENDS 
THE AUTHOR, STATE COURTS SHOULD 
SIDESTEP TAFT-HARTLEY DISPUTES 





exerted, state laws have no application. They 
cannot be applied in coincidence with, as 
complementary to, or as in opposition to, 
Federal enactments which disclose the in- 
tention of Congress to enter a field of regu- 
lation that is within its jurisdiction.” ’ 

As might be expected, however, this one 
presumption, no matter how well settled, 
did not suffice to resolve all the problems 
which arose as Congress, in response to 
the pressures of a burgeoning nationwide 
economy, entered upon more and more fields 
of regulation. Often, for example, Congress 
chose to regulate only a limited portion of 
a particular subject or field. The question 
then arose as to what would be the fate 
of state regulation in other portions of the 
field. Obviously, in cases of this kind, if 
Congress had not decided or-even considered 
what substantive reguPations would be ap- 
propriate in other portions of the field, there 
was no basis for presuming that by failing 
to regulate comprehensively Congress in- 
tended to leave the balance of the field 
entirely free from state control. Absent con- 
trary indications in the legislative history, 
it was more reasonable to assume that Con- 
gress chose to regulate only partially pre- 
cisely because it felt that state regulation 
of the balance of the field was adequate and 
federal regulation therefore was not re- 
quired. It is this presumption, directed to 
this aspect of the problem, which is reflected 
in the familiar rule that the intent to super- 
sede the exercise by the state of its police 
power is not to be inferred, but must be 
clearly manifested. Kelly v. Washington, 302 
U. S. 1, 9-12. 

One final strand in the web remains to be 
considered. Assuming that state legislation 
operates in portions of the field which Con- 
gress has preserved to the states, neverthe- 
less such legislation may not be applied if 





1 Missouri Pacific Railroad Company v. Porter, 
273 U. S. 341, 345-346. 
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the state regulation in any way conflicts, or 
is inconsistent, with the federal regulation. 
This rule, again, reflects a presumption 
about the intention of Congress; presumably, 
Congress did not intend to sanction state 
action in any field which stands “as an 
obstacle to the accomplishment and execu- 
tion of the full purposes and objectives of 
Congress.” Hines v. Davidowitz, 312 U. S. 
52, 67. But, as Mr. Justice Frankfurter 
pointed out in his dissenting opinion in 
California v. Zook, 336 U. S. 725, 740-741: 
“The talk about ‘conflict? as a basis for 
displacing State by’ Federal enactment is 
relevant only in situations where Congress 
has chosen to ‘circumscribe its regulation 
and occupy only a limited field,’ while State 
regulation is ‘outside that limited field’ and 
yet an inference of negation of State action 
is sought to be drawn. See Kelly v. Wash- 
ington, 302 U. S. 1, 10. Even in such circum- 
stances this Court has drawn inferences of 
implied exclusion of State action although 
in no sense of the word would there have 
been physical clash between State and 
Federal regulation so as to preclude con- 
currence of vitality for both regulations. See 
e. g., Cloverleaf Butter Co. v. Patterson, 315 
U. S. 148; Hill v. Florida [9 Lasor Cases 
7 51,208}, 325 U. S. 538.” 


“CONFLICT’’ AND ‘'PRE-EMPTION” 
PROBLEMS UNDER NLRA 


This then, in barest outline, is the back- 
ground of history which the Supreme Court 
brought to bear upon problems of federal- 
state jurisdiction which arose following en- 
actment of the National Labor Relations 
Act. In the original act, as Mr. Justice 
Jackson pointed out in Bethlehem Steel Com- 
pany v. NYSLRB, 12 Lasor Cases § 51,245, 
330 U. S. 767, 773, Congress dealt only with 
certain aspects of the subject of labor rela- 
tions affecting interstate commerce. It “left 
outside the scope” of its regulation “other 
closely related matters,” such as employee 
or union misconduct. Accordingly, in Allen- 
Bradley Local v. Board, 5 LaBor Cases 
§ 51,135, 315 U.S. 740, the Supreme Court 
upheld the power of the states to regulate 
misconduct of this character which Con- 
gress “left open to regulation by the States.” 
However, the Court cautioned that the 
states could not deal even with matters of 
this kind in a manner which obstructed full 
effectuation of the federal policy, or which 
deprived employees of rights guaranteed 
to them by the federal act. And in Hill v. 
Florida, whére the state prescribed forfeiture 
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of collective bargaining rights as the pen- 
alty for noncompliance with otherwise valid 
state requirements, the state law was held 
to conflict with the national act. 


The Allen-Bradley and Hill cases recognized 
that although the sanctions of the federal 
act were directed against employers alone, 
the employee rights which Congress: fash- 
ioned were conferred “generally on employ- 
ees and not merely as against the employer.” 
Concurring opinion of Mr. Chief Justice 
Stone in Hill v. Florida. it followed that the 
area of protection accorded employee ac- 
tivities by the national act was not to be 
determined by reference to the status of 
such activities under state law. “The Wag- 
ner Act is federal legislation, administered 
by a national agency, intended to solve a 
national problem, on a national scale. It 
is an Act, therefore, in reference to which 
it is not only proper but necessary for us 
to assume, ‘in the absence of a plain indi- 
cation to the contrary, that Congress... 
is not making the application of the Federal 
Act dependent on state law.’ Jerome v. 
United States, 318 U. S. 101, 104.” NLRB v. 
Hearst Publications, 8 Lapor Cases J 51,179, 
322 U. S. 111, 123. Accordingly, any attempt 
by the states to treat as unlawful conduct 
which the national Board, applying federal 
standards, treated as protected, would fall 
on grounds of conflict with the national 
act. See Hamilton v. NLRB, 12 Lasor Cases 
{ 63,673, 160 F. (2d) 465, 471 (CCA-6), 
cert. den. under the name of Kalamazoo 
Stationery Company v. NLRB, 332 U. S. 762. 


The first case under the Wagner Act 
which called for invocation of the “pre- 
emption” presumption was Bethlehem Steel 
Company v. NYSLRB. In that case the New 
York State Labor Relations Board under- 
took to certify bargaining agents for units 
of supervisors. Congress had not, of course, 
itself decided at that time whether or not 
supervisors should constitute appropriate 
bargaining units, but it had delegated to the 
national Board power to decide that ques- 
tion. Although at the time the state board 
originally acted the national Board had been 
of the opinion that units composed of su- 
pervisors were inappropriate, by the time 
the case reached the Supreme Court its view 
had changed. Since there was then no con- 
flict between the order of the New York 
board and the policy of the national Board, 
the question presented was whether, by 
delegating to the national Board power to 
decide questions concerning representation 
involving supervisors, Congress had occu- 
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pied that field to the exclusion of state au- 
thority. 

That question could be resolved only by 
resort to a presumption because, as the 
Court observed (330 U. S. at page 771), in 
the Wagner Act “Congress has not seen 
fit to lay down even the most general of 
guides to construction of the Act, as it 
sometimes does, by saying that its regula- 
tion either shall or shall not exclude State 
action.” Still less had Congress laid down 
any guide to govern the situation there 
presented, where the regulation was not its 
own but that of a federal agency, and where 
the agency had not yet concretely applied 
its policy to the particular parties involved. 
It was on this point that the decision turned, 
the state having argued for a rule which 
would permit it to act until the national 
Board had acted on the particular dispute. 


Here too, however, history provided the 
guide. It had long been settled that when 
Congress delegates regulatory power to an 
administrative agency, and that agency 
thereafter embarks on a program of regula- 
tion, “State regulation in the field of the 
statute is invalid even though that particular 
phase of the subject had not been taken 
up by the Federal agency.” * Napier v. At- 
lantic Coast Line Railroad Company, 272 VU. S. 
605. <A fortiori, when the failure of the 
federal agency to act “takes on the char- 
acter of a ruling that no such regulation is 
appropriate or approved pursuant to the 
policy of the statute” (Napier case), the 
states are no more empowered to override 
that judgment than they would be empow- 
ered to override a similar judgment by Con- 
gress. 


What is mainly significant about the Beth- 
lehem case, however, is that Mr. Justice 
Jackson’s explanation for applying the pre- 
sumption of pre-emption to an area in which 
agency discretion rather than Congressional 
regulation was involved so closely parallels 
Mr. Justice Washington’s explanation for 
applying the presumption to areas in which 
Congress itself has acted. “If the two boards 
attempt to exercise a concurrent jurisdic- 
tion to decide the appropriate unit of repre- 
sentation, action by one necessarily denies 
the discretion of the other. The second to 
act either must follow the first, which would 
make its action useless and vain, or depart 
from it, which would produce a mischievous 





Only by completely ignoring the faci 
that Congress chose to ‘‘preempt the 
field that the act covers"’ can it even 
be suggested that the courts remain 
free to consider ‘‘policy arguments”’ 
in favor of state participation where 
‘neither actual nor potential con- 
flict is present,’’ the author says. 





conflict.” 330 U. S. 767, 776. Therefore, 
the grant to the national Board of power to 
decide whether foremen constitute an ap- 
propriate bargaining unit leaves no “room 
for the operation of State authority.” ” 

There was speculation, following the 
Bethlehem decision and its successor, La 
Crosse Telephone Corporation v. WERB, 16 
Lapor Cases § 64,913, 336 U. S. 18, that the 
Court intended to bar the states only from 
the representation case field, and not from 
the field of unfair labor practices which 
was regulated by Congress itself in the 
national act. The “potentials of conflict,” 
it was argued, which were obviously present 
where two boards were independently ex- 
ercising discretionary authority, as they did 
over representation questions, were absent 
where state and federal boards were admin- 
istering identical statutory prohibitions against 
employer unfair labor practices. 

What this speculation overlooked, of course, 
was that the presumption of Congressional 
occupancy of the regulated field underlay 
the Supreme Court’s holdings in both cases, 
and that the cases themselves reflected ex- 
tension of this presumption to fields which 
Congress had not regulated itself but had 
merely authorized the Board to regulate. 
In Rice v. Santa Fe Elevator Corporation, 331 
U. S. 218, 236 (May 5, 1947), the Supreme 
Court made this underlying premise ex- 
plicit, for, citing the Bethlehem case, it re- 
ferred to the Wagner Act as an instance in 
which Congress had acted “so unequivocally 
as to make clear that it intends no regulation 
except its own.” Accordingly, when Plank- 
inton Packing Company v. WERB, 17 Lapor 
Cases § 65,595, 338 U. S. 953, reached the 
Supreme Court in 1950, the Supreme Court 
reversed per curiam, without opinion, a d 
sion of the Wisconsin Supreme Court hold- 
ing that the Wisconsin board and courts 


eci- 





2 Some, including the Wisconsin Employment 
Relations Board and the Wisconsin courts, con- 
strued the Bethlehem decision as limited to in- 
stances where the national Board had previously 
asserted jurisdiction over the labor relations 
problems of a particular employer and his em- 
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ployees, claiming that as to employers over 
whom the Board had never asserted jurisdic- 
tion, the states remained free to act. This 
misconception was dispelled by the Supreme 
Court in La Crosse Telephone Corporation v. 
WERB, cited in text. 
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were empowered to treat as an unfair labor 
practice under state law conduct which 
constituted an unfair labor practice under 
federal law. As the Court subsequently 
explained in Bus Employees v. WERB, 17 
Lagpor CAsEs § 65,595, 340 U. S. 383, 390-391, 
note 12, Plankinton reflected the Court’s prem- 
ise that Congress in the Wagner Act occu- 
pied the field of rights guaranteed employees 
by Section 7 of the Wagner Act “to the 
exclusion of State regulation.” 


SCOPE OF ‘‘FIELD’’ OCCUPIED BY 
TAFT-HARTLEY ACT 


This, then, was the posture of the law 
when, in 1947, Congress enacted the Labor- 
Management Relations Act. Perhaps the 
most important difference between the Taft- 
Hartley Act and the Wagner Act is to be 
found in the relative scope of the two stat- 
utes. Unlike the Wagner Act, in which 
Congress dealt with only one problem— 
protection of the right of employees to or- 
ganize and to engage in concerted activities 
for mutual aid or protection—the Taft- 
Hartley Act is a comprehensive code which 
governs the entire field of labor-manage- 
ment relations. 

The scope of the legislative undertaking 


is best reflected in the act’s preamble, 29 
USC Section 141 (b), which declares that it 
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is the “purpose and policy of this chapter 

to prescribe the legitimate rights of 
both employees and employers in their rela- 
tions affecting commerce, to provide orderly 
and peaceful procedures for preventing the 
interference by either with the legitimate 
rights of the other, to protect the rights of 
individual employees in their relations with 
labor organizations whose activities affect 
commerce, to define and proscribe practices 
on the part of labor and management which 
affect commerce and are inimical to the 
general welfare, and to protect the rights 
of the public in connection with labor dis- 
putes affecting commerce.” 


The legislative history of the Taft-Hartley 
Act shows that Congress canvassed the field 
of labor-management relations from one end 
to the other; it considered myriad proposals 
reaching virtually every practice and prob- 
lem which had arisen in the field prior to 
that date. Through extensive committee 
hearings, debates and compromise, Con- 
gress finally arrived at the approach which 
it considered most sound and workable. 
Adopting some proposals, modifying others 
and rejecting more, Congress finally formu- 
lated its own definition of the rights, duties, 
liabilities and immunities which should exist, 
and selected, in each instance, what it con- 
sidered to be the appropriate remedies and 
forums for their vindication. 


It would be impractical to examine here 
more than a handful of the regulatory pro- 
posals which Congress rejected as undesir- 
able. But some, which were contained in the 
bill which passed the House, merit particu- 
lar attention in view of current suggestions 
that areas of union conduct with which they 
dealt are outside the field covered by the 
federal act. The House bill, for example, 
made it an unfair labor practice for em- 
ployees to engage in a strike unless the 
objective was within a limited category 
defined in the bill as proper (Section 8 (b) 
(3)). It made it an unfair labor practice 
for minorities to strike by requiring a 
majority strike vote as a condition prece- 
dent to the calling of any strike (Section 
8 (c)). The bill.also defined a long list of 
“unlawful concerted activities,” and in that 
category included the following: (1) “pick- 
eting an employer’s premises for the pur- 
pose of leading persons to believe that there 
exists a labor dispute involving such em- 
ployer, in any case in which the employees 
are not involved in a labor dispute with 
their employer”; (2) any strike designed 
to compel an employer to recognize a union 
not certified by the Board under Section 9; 
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(3) any strike designed to remedy an unfair 
labor practice; and (4) any strike designed 
to compel an employer to violate any law, 
regulation or order issued pursuant to law. 
The bill provided that persons injured by 
any of these unlawful acts could sue for 
damages and injunctive relief in the federal 
courts (Sections 12 (b) and (c)), and that 
persons found to have engaged in such 
activity should be deprived of rights under 
the act. 


None of these proposals was enacted. In- 
stead of defining permissible strike objectives 
and outlawing all others, the act defined a 
limited number of unlawful objectives (Sec- 
tion 8 (b) (4)), and declared it to be an 
unfair labor practice for a labor organiza- 
tion to strike or to induce or encourage a 
strike for one of those objects. Congress 
denied to private parties, and vested only 
in the Board, power to obtain injunctive 
relief against such practices. To private 
parties Congress granted only the right to 
sue for damages (Section 303). 


The contrast between the scope of out- 
lawry proposed and that finally adopted is 
illuminating. Instead of prohibiting strikes 
designed to redress unfair labor practices, 
as did the House bill, the act continues to 
protect such strikes. Instead of flatly pro- 
hibiting minority strikes and stranger pick- 
eting, the act illegalizes such conduct only 
if its object is to compel an employer to 
recognize a union other than the one certified 
as exclusive bargaining agent of his em- 
ployees, or to induce a secondary boycott. 
Instead of outlawing strikes designed to 
compel an employer to violate any other 
obligation imposed by law, the act treats 
such strikes as unprotected concerted activi- 
ties, leaving the employer free to use economic 
weapons to cope with them. The same ap- 
proach was used to insure compliance with 
the provisions of the act which require the 
giving of notice before a strike may be 
called upon termination of a contract (Sec- 
tion 8 (d)). In addition, Congress authorized 
the Board to continue to determine whether 
particular types of concerted activities were 
entitled to protection under the act by ap- 
plying the normal tests of justification which 
the Board and the courts had developed 
and applied during Wagner Act days.* 


EVIDENCE OF CONGRESS’ INTENTION 
TO EXCLUDE STATE AUTHORITY 


In short, the legislative history shows 
beyond a shadow of a doubt, what in Mr. 
Justice Washington’s words would in any 
event be presumed, that Congress in this 
act regulated the field of labor relations to 
the full extent it thought regulation de- 
sirable, and that it created such rights and 
remedies as Congress “thought right.” If 
nothing more than this had appeared, a hun- 
dred and thirty years of history would 
have impelled the conclusion that Congress 
had intended to occupy this field to the ex- 
clusion of the states. 


But there is much more. The second 
major contrast with the Wagner Act lies 
in the fact that the Congress which enacted 
the Taft-Hartley Act demonstrated that it 
“knew full well that its labor legislation 
‘preempts the field that the Act covers inso- 
far as commerce within the meaning of 
the Act is concerned’.”* Bus Employees v. 
WERB. Rarely in the history of federal 
legislation has Congress devoted such at- 
tention to the question whether and to what 
extent its legislation should supersede state 
law as it did in this case. A suggestion was 
made during the course of debate in the 
House that the act should contain a provi- 
sion preserving the constitutionality of state 
laws in the field of labor relations. But 
when Congressman Case of South Dakota 
replied that to preserve “State rights” in 
this field would “nullify much of the Bill” 
(93 Congressional Record 3559), the sugges- 
tion was immediately abandoned and was 
never brought to a vote. 


As a result of its awareness of the prob- 
lem and its intention generally to pre-empt 
the field, Congress took care to reserve to 
the states in clear-cut terms “those areas 
in which it desired State regulation to be 
operative.” Bus Employees v. WERB. For 
example, Congress decided, after extensive 
debate (93 Congressional Record 3453-3454, 
6519-6520, 6532), that states should be free 
to prohibit union security agreements alto- 
gether. That decision was embodied in 
Section 14 (b) of the act, a “special provi- 
sion” which, the House committee explained, 
was necessary “to give to the States a con- 
current jurisdiction in respect of closed 
shop and other union security arrangements” 





3 See Harnischfeger Corporation, 9 NLRB 676, 
686, quoted with approval in Automobile Work- 
ers v. WERB, 16 LABOR CASES { 64,992, 336 
U. S. 245, 255-256; American News Company, 
55 NLRB 1302, 1312; H. N. Thayer Company, 
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99 NLRB, No. 165, 30 LRRM 1184. As noted 
above, these tests do not turn upon state law. 

*H. Rept. No. 245, 80th Cong., 1st Sess., p. 44 
(1947). 
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The Nebraska State Capitol departs 
architecturally from the usual imita- 
tion of its Washington, D. C. coun- 
terpart. The tower is 437 feet high. 








(House Report No. 245, Eightieth Congress, 
First Session, page 40 (1941)). 
Congress also knew that if it required 


dispute notices to be filed only with a fed- 
eral conciliator, the effect would be to bar 


state conciliation and mediation services 
from the field entirely (hearings before 
the Senate Committee on Education and 
Labor, Eightieth Congress, First Session, 
page 563). To avoid this result it was 
necessary to provide, and Congress did 


provide, for notices to be served on state 
as well as federal officials, and to outline, 
as the act does, the respective roles which 
federal and state officiais are to play in the 
area of conciliation and mediation (Sections 
8 (d) (3), 202 (c), 203 (b)). 


Finally, in Section 10 (a), Congress made 
provision for state participation in the ef- 
fectuation and administration of the national 
labor policy, to the extent that it considered 
such participation desirable. It authorized 
the national Board to cede jurisdiction to 
State agencies over limited classes of local 
industry, but only if the state law was con- 
sistent with the federal law. These are 
the “examples of congressional direction 
as to the role that States were to play in 
the area of labor regulation covered by the 
Federal Act,” to which the Supreme Court 
referred in Bus Employees v. WERB. 


Some segments of the labor relations field 
Congress deliberately excluded from the 
area of federal regulation. For example, 
Congress excluded from its definition of 
“employer” under the act, any “State or 
political subdivision thereof,” and hospitals 
operated not for profit. From the definition 
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of “employee” it excluded agricultural and 
domestic labor, independent contractors and 
supervisors. Normally, as we have seen, 
exclusions such as these would warrant the 
inference that Congress intended to leave 
the states free to deal with such problems. 
Indeed, in ULRB v. Utak Valley Hospital, 
20 Laxpor Cases § 66,524, 235 Pac. (2d) 520, 
28 LRRM 2602 (September 11, 1952), the 
Supreme Court of Utah held that in view of 
the exclusion of nonprofit hospital associa- 
tions from the ambit of federal law, the 
State of Utah retained the power to pro- 
tect the right of hospital employees to self- 
organization, and could compel hospital 
associations to bargain collectively with rep 
resentatives selected by them. 


But Congress did not want this inference 
to be drawn from its denial of collective 
bargaining protection to supervisors. Ac- 
cordingly, it provided expressly in Section 
14 (a) that no employer should be compelled 
to consider persons defined as supervisors 
to be employees under any law, local or 
national, relating to collective bargaining. 


Far from implying, as Professor Petro 
has inferred, “the opposite of an intention 
to preempt,” Section 14(a) shows that Con- 
gress extended pre-emption even to a matter 
which was beyond the area of regulation 
covered by the national act. Instead of 
“cancelling out” other evidence that Con- 
gress intended to pre-empt the field, Sec- 
tion 14(a) thus provides the clearest kind of 
confirmation that Congress was thoroughly 
familiar not only with the sweep of the pre- 
emption doctrine but with its limitations 
as well, and that Congress’ reservation of 
power to the states in particular matters 
in the regulated field marks the full extent 
to which it intended state power in that 
field to survive. 

The fundamental fallacy of 
Petro’s thesis, and the same fallacy under- 
lies many of the recent state court deci 
sions on this subject, lies in failure to ap- 
preciate that the question whether the states 
should be permitted to implement federal 
policy in the field of labor relations is one 
which the Constitution empowers Congress 
to decide, and that Congress actually did 
decide it adversely to the states. Only by 
completely ignoring the fact that Congress 
chose to “preempt the field that the Act 
covers” can it even be suggested that the 
courts remain free to consider “policy argu- 
ments” in favor of state participation where 
“neither actual nor potential conflict is pres- 
ent.” Resort to the criterion whether a 
state’s handling of a particular problem is 
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the same or consistent with the treatment 
accorded it under federal law itself flouts 
Congress’ judgment that this area must be 
entirely foreclosed to the states. It is the 
Supremacy Clause of the Federal Constitu- 
tion, and not, as Professor Petro charges, 
either “irrational nationalistic fetishism,” or 
“doctrinaire nationalism” or a “desire to 
minimize the impact of existing national 
policy” that dictates respect for that judgment. 


Indeed, the “disingenuous sophistry” that 
Professor Petro deplores is his own. For, 
surely, in the face of the overwhelming 
concrete evidence of Congress’ actual inten- 
tion, it is sophistry to argue that the will 
of Congress with respect to state assist- 
ance in. policing conduct of which Congress 
disapproved is an open question to be re- 
solved by reference to the “mood” of Con- 
gress in 1947. As the Supreme Court put 
it in California v. Zook, “when State en- 
forcement mechanisms so helpful to Fed- 
eral officials are to be excluded, Congress 
may say so, as in the Labor-Management 
Relations Act, 1947.” Particularly in aca- 
demic circles, disagreement with the wisdom 
of what Congress did is poor excuse for 
ignoring what Congress said. 


To the extent that policy considerations 
are relevant here, they are the considera- 
tions which led Congress to decide to pre- 
empt the field. These, as we have seen, 
are the very considerations which histori- 
cally impel the courts to presume pre-emp- 
tion where Congress is silent. At bottom 
is the necessity of protecting the integrity 
of the federal legislative process. To per- 
mit the states to supplement or compiement 
the rules and remedies provided by Con- 
gress is to thwart Congress’ judgment that 
“the rule laid down and the means provided 
to enforce it [in the federal legislation] are 
sufficient.” Missouri Pacific Railroad Com- 
pany v. Porter, cited at footnote 1. The 
illustration used in Houston v. Moore re- 
mains apt: If Congress provides that the 


punishment for violating an’ act of Con- 
gress shall be a certain fine, and if a state 
legislature then provides for an additional 
fine or imprisonment for the same violation, 
the state law, to be sure, “would not pre- 
vent the Federal law ‘from being carried 
into execution, but surely the will 
of Congress is, nevertheless, thwarted and 
opposed.” This is particularly true in the 
field of labor relations, where the choice of 
remedy and forum has been no less a burn- 
ing legislative issue than the choice of a 
substantive rule, and where the ultimate 
pattern of the federal legislation reflects the 
best compromise obtainable by the opposing 
forces. Cf. Rabouin v. NLRB, 21 Lasor 
CasEs {¥ 66,836, 195 F. (2d) 906, 912 (CA-2). 
The federal legislative process would be 
reduced to a meaningless skirmish if the 
states were free to supplement or comple- 
ment the pattern of regulation provided by 
federal law whenever, in their view, the 
federal law does not go far enough. 


LIMITATIONS UPON STATE POWER 


By and large it has been recognized that 
state courts as well as state agencies are 
precluded from granting any relief against 
conduct by either employers or labor organi- 
zations which the national act defines as 
an unfair labor practice.’ This limitation 
stems not only from the fact that Con- 
gress vested exclusive jurisdiction in the 
national Board and the federal courts to 
protect the rights which the act confers, 
but also from the fact that Congress’ deci- 
sion as to what the rights of the parties 
should be left no room for the survival of 
causes of action, either private or public, 
based on state law. Consequently, under 
pre-emption standards, the propriety of 
state court relief does not turn on whether 
the claim is predicated upon state law or 
upon the national act. The test, rather, is 
whether the transaction involved is in the 
“field” covered by the national act. If so, 





5Gerry v. Superior Court, 15 LABOR CASES 
{ 64,628, 32 Cal. (2d) 119, 194 Pac. (2d) 689; 
Ex Parte Di Silva, 33 Cal. (2d) 76, 199 Pac. 
(2d) 6; Costaro v. Simons, 19 LABOR CASES 
66,038, 277 App. Div. 1045, rev'd 19 LABOR 
CASES {| 66,275, 302 N. Y. 318, 98 N. E. (2d) 454; 
Ryan v. Simons, 277 App. Div. 1000, 100 N. Y. S. 
(2d) 18, aff'd 302 N. Y. 742, cert. den. 342 U. S. 
897: Norris Grain Company v. Nordaas, 18 
LABOR CASES { 65,999, 232 Minn. 91, 46 N. W. 
(2d) 94. 

* The suggestion in the concurring opinion of 
Justice Van Voorhis in Art Steel v. Cabassa, 
21 LABOR Cases { 66,842 (N. Y. App. Div., 
decided March 25, 1952), 29 LRRM 2647, 2650 
and following, that the federal act supersedes 
only such state causes of action as were not 
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in existence prior to its enactment, and that 
pre-existing private causes of action under 
state law survive is an inversion of the pre- 
emption principle. _In California v. Zook, cited 
in text, the Supreme Court relied upon the 
fact that there were no state laws governing the 
subject matter of the federal legislation there 
in issue prior to passage of the tederal act 
as indicating that Congress, in that act, did 
not intend to pre-empt the field. The Court 
observed, however, that the result ‘‘might be 
different’’ if there had been ‘‘variegated State 
laws on this subject’’ before the federal act 
was passed. ‘‘We might then infer congres- 
sional purpose to displace local laws and estab- 
lish a uniform rule beyond which States may 
not go.”’ 
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the rights to which it gives rise flow exclu- 
sively from federal law; substantive rights 
as well as remedies flowing from state au- 
thority are superseded. Plankinton Packing 
Company v. WERB, above; Direct Transit 
Lines v. Teamsters’ Union, 22 Lasor CAsEs 
{ 67,072, 29 LRRM 2492 (DC Mich., February 
5, 1952) ; Pocahontas Corporation v. Building 
Trade Council, 18 Laspor Cases { 65,998,. 93 
F. Supp. 217 (DC Me., September 21, 1950). 


Recently, however, in Montgomery Building 
& Construction Trades Council v. Ledbetter 
Erection Company, 20 Lasor Cases { 66,407, 
January 24, 1952, 28 LRRM 2342, 26 So. 
(2d) 564 (1952), rehear. den. 21 LaBor Cases 
{ 66,746, 29 LRRM 2415, 57 So. (2d) 112, 
cert, granted June 2, 1952, 343 U. S. 962, the 
Supreme Court of Alabama, at the instance 
of a private party, granted an injunction to 
restrain a secondary boycott which fell 
within the prohibition of Section 8(b) (4) 
(A) of the national act. The Court held 
that since the Board had discretion to de- 
cline to proceed where the impact of the 
unfair labor practice on commerce was rela- 
tively slight, and since, in any event, a 
substantial period might elapse before the 
Board applied for injunctive relief, the in- 
jured party was not confined to his remedy 
before the Board but could seek injunctive 
relief in the state courts to prevent irrepa- 
rable injury. Cf. Oregon v. Dobson, 22 Lasor 
Cases J 67,081, 30 LRRM 2345 (June 4, 1952). 


This decision highlights sharply the re- 
jection of Congressional judgment which 
occurs when states intervene to afford relief 
against unlawful conduct in the labor rela- 
tions field. One of the issues most hotly 
debated when the Taft-Hartley Act was 
under consideration was whether private 
parties who were injured by secondary boy- 
cotts and other union unfair labor practices 
should be permitted to seek injunctive relief 
themselves. The strongest arguments ad- 
vanced in favor of permitting such private 
applications were that administrative action 
was often slow and that the injured party’s 
right to relief should not be dependent upon 
the discretionary determination of an admin- 
istrator as to whether relief should be 
sought. To meet these objections Con- 
gress instructed the Board to grant priority 
to union unfair labor practices of this char- 
acter, and made it mandatory for the gen- 
eral counsel to apply to the federal courts 
for injunctive relief if, after investigating 
the charge, he found reasonable cause to 
believe it true. In addition, Congress au- 
thorized private parties to sue to recover 
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damages not only in the federal courts, but 
in “any other court having jurisdiction of 
the parties” (Section 303 (b)). But it delib- 
erately withheld from private parties the 
right to seek injunctive relief in any court. 
Amazon Cotton Mills Company v. Textile 
Workers, 14 Lasor Cases § 64,443, 167 F. 
(2d) 183 (CCA-4). Congress believed that 
the potential abuses outweighed the detri- 
ment to private parties which would result 
from withholding that remedy from them. 
Accordingly, it authorized application for 
injunctive relief only when the alleged cause 
of action had been screened by a responsible 
public official; it limited the power to apply 
for such relief to him alone; and it limited 
to the federal courts power to grant such 
relief on his application. Congress thus 
rejected the so-called “court approach” and 
retained the “administrative law approach.” 
93 Congressional Record 4132. The wisdom 
of that decision may be debatable, but cer- 
tainly, the Supremacy Clause precludes the 
states from reweighing the issue and decid- 
ing it differently. 


State Jurisdiction to Outlaw 
Conduct in Field 


Repudiation of Congress’ judgment is 
equally apparent when the states grant re- 
lief against union conduct which Congress 
decided not to outlaw. An illustration is 
provided by the decision of the Pennsyl- 
vania Court of Common Pleas, Dauphin 
County, in Central Storage & Transfer Com- 
pany v. Teamsters, 21 Lasor Cases J 67,034, 
67,035, 30 LRRM 2379. In that case the 
union peacefully picketed a pickup and de- 
livery terminal for the purpose of organiz- 
ing the employees, none of whom were 
members of the union. Since the picketing 
was peaceful, and was not designed to 
induce the employer to force his employees 
to join the union, it was not prohibited by 
the national act. Nevertheless, the Penn- 
sylvania court, on the employer’s applica- 
tion, granted an injunction to restrain the 
picketing, on the ground that there was no 
labor dispute between the employer and 
the employees involved. As we have 
already observed, however, a proposal to 
prohibit stranger picketing in the absence 
of a labor dispute between the employer 
and his employees was contained in the 
House bill, but was not adopted. Like the 
majority strike vote proposal which the 
Supreme Court discussed in UAW v. 
O’Brien, 18 Lapor Cases { 65,761, 339 U. S. 
454, 458, and the compulsory arbitration 
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The granting of state relief in many 
cases is a real obstacle to the full 
effectuation of the national labor 
policy. Congress meant such relief 
to be granted by the NLRB and the 
federal courts, Mr. Ratner believes. 





measure discussed in Bus Employees v. 
WERB, the legislative history shows that 
Congress rejected the stranger picketing 
ban “on the merits, and not because of any 
desire to leave the States free to adopt it.” 
Intrusions of this character,’ as the Supreme 
Court, observed in both of ‘those cases, are 
therefore precluded not only because they 
operate in the field pre-empted by the 
federal act, but because they are incon- 
sistent with Congress’ judgment as to the 
way such conduct should be treated. 


These considerations, and more, operate 
also to preclude the states from granting 
relief against union conduct which is within 
the field covered by the national act, but 
which is neither protected nor prohibited 
by it. It will be recalled that the bill which 
passed the House outlawed virtually all 
strikes, picketing and other forms of con- 
certed activity except those which were 
specifically protected. But the Senate took 
a different tack; under its approach many 
of the activities for which the House bill 
would have provided legal penalties were 
simply left unprotected. Congress believed 
that this approach was necessary to avoid 
rigidity and to permit the Board to adapt 
its policies to current developments in the 
field; it also believed that loss of protection 
under the act would be a sufficient deterrent 
to engaging in such conduct. In the cate- 
gory of “unprotected” concerted activities 
Congress specifically included those which 
were designed to induce the employer to 
commit an unlawful act. 

Nevertheless, in Goodwins, Inc. v. Hage- 
dorn, 21 Lasor Cases § 66,609, 303 N. Y. 300, 
101 N. E. (2d) 697, rehear. den. 303 
N. Y. 673, 102 N. E. (2d) 833, the New 
York Court of Appeals held that a state 
court was empowered to enjoin picketing 
while there was pending before the National 
Labor Relations Board a _ representation 
proceeding to determine whether the union 
which was picketing or a rival union was 


the bargaining representative of the em- 
ployees. The complaint in that case had 
alleged that the purpose of the picketing 
was to compel the employer to recognize 
the union as exclusive bargaining agent; 
that this purpose was illegal since the em- 
ployer would commit an unfair labor prac- 
tice if he recognized the union while the 
question concerning representation remained 
unresolved; and that the picketing was 
therefore not protected by the national act. 
On these allegations the court concluded 
that the national act constituted no barrier 
to the granting of injunctive relief by state 
courts. 


It would seem, however, that concerted 
activity of the kind involved in the Good- 
wins case is well within the field which Con- 
gress occupied to the exclusion of the states. 
The nature of the illegality which concerned 
the court—compelling an employer to com- 
mit an unfair labor practice—seems pecul- 
iarly a problem of federal rather than state 
concern. Certainly, picketing under those 
circumstances is as much a matter of fed- 
eral concern as picketing for the purpose 
of compelling an employer to recognize one 
union where another union is the certified 
bargaining agent. Concerted activities for 
the latter purpose were outlawed in Sec- 
tion 8 (b) (4) (C). If Congress had desired 
to extend its ban to situations where no 
union had yet been certified, and make the 
same remedy available, as the House bill 
had proposed, Congress would unquestion- 
ably have done so. 


Beyond its basic conflict with the policy 
of Congress both as to exclusion of the 
states from the field covered by the act 
and as to the manner in which conduct of 
this type should be treated, the granting 
of state relief in cases of this kind stands 
as a real obstacle to the full effectuation of 
the national labor policy. In the first place, 
Congress left it to the national Board, 
subject to review by the federal courts, to 
decide whether concerted activities should 
or should not be protected as a matter of 
federal law, and to make the critical fact 
and policy findings upon which such a 
judgment must rest. Congress’ reason for 
centralizing these functions in a single spe- 
cialized agency was to assure that the act 
received “uniform interpretation everywhere” 
(House Report No. 1147, Seventy-fourth 





™For similar injunctions against organiza- 
tional picketing see Pennock v. Fenetti, 19 
LABOR CASES { 66,231, 125 New York Law Jour- 
nal 956, col. 3 (S. Ct., March 15, 1951), and 
Haber & Fink, Inc. v. “John Jones,’’ 18 LABOR 
CASES { 65,846, 277 App. Div. 178, 98 N. Y. S. 


Federal-State Jurisdiction 


(2d) 393 (1950). See also Sandler, ‘‘Minority 
Picketing for Recognition in New York State,”’ 
127 New York Law Journal, No. 53, p. 1074, No. 
54, ». 1094, No. 55, p. 1114, No. 56, p. 1136, No. 
57, p. 1158, March 18-24, 1952. 
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It is not contended that every aspect 
of conduct reachable by the NLRB is 
necessarily removed from state con- 
trol because it occurs in a labor 
relations context. Conduct may inde- 
pendently offend general standards 
of conduct applied by the states, 
regardless of the fact that it also 
infringes rights which Congress de- 
sired to protect, the author notes. 





Congress, First Session, page 9). To per- 
mit state courts to decide issues of this 
kind would open the door to potential 
diversity, both of policy and of fact finding, 
which Congress, in the interest of assuring 
uniformity, closed. 


The decision of the Court of Appeals for 
the Second Circuit in NLRB v. Electronics 
Equipment Company, 21 Laspor CAsEs § 66,777, 
194 F. (2d) 650 (February 18, 1952), illus- 
trates the nature of the problem. In that 
case, while a representation proceeding was 
pending before the Board, members of one 
of the two contesting unions sent letters 
to customers of the employer urging the 
customers to support the union in its dis- 
pute by advising the employer that they 
would boycott him in the event that the 
union established a picket line. In _ its 
letters the union listed as its grievances the 
fact that the employer had discharged a 
number of union members and had refused 
“to sit down ard negotiate a contract.” 
The employer then discharged the employee 
who was responsible for sending the letters, 
whereupon a charge was filed with the 
Board alleging that this discharge was an 
unfair labor practice. The employer de- 
fended on the ground that the object of 
sending the letters was to compel him to 
recognize the union and bargain with it 
while a question concerning representation 
was pending. In its decision the court 
assumed that if the union’s purpose had 
actually been to force the employer to grant 
it exclusive recognition immediately, while 
the question concerning representation was 
pending, the sending of the letters and the 
proposed picketing would not have been 
protected under the act. But the court also 
observed that the picketing would have been 
protected if it occurred for a variety of 
other reasons, so long as it fell short of 
that. For example, if the union had had in 
mind only a members-only contract, its 
purpose would have been entirely lawful. 
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The court said: “Considering the actuali- 
ties of the collective bargaining and griev- 
ance procedures, we think the employer 
must realize that farfetched and overstated 
claims, easily dissuadable, are often made 
initially by one side in a labor dispute 
, Such claims may well evaporate 
on discussion and negotiation We 
think that the employer cannot seize upon 
this kind of claim—made by ignorant work- 
ers in their initial demands—in order to 
justify retaliatory measures against them. 
He must make some effort to find out if 
the employees mean in fact to stick 
to demands which are not protected by 
Section 7.” 


The difference between the Second Cir- 
cuit’s approach to the employer’s allegation 
of illegal motive in the Electronics case, and 
the New York Court of Appeals’ approach 
to the similar allegation in Goodwins, is not 
too subtle to be marked. Both in leaving 
room for protected picketing while a rep- 
resentation dispute is pending—a matter on 
which the New York Court is completely 
silent—and in its approach to the factual 
question, the Electronics decision reveals 
areas of potential conflict no less important, 
and perhaps no less wide, than those the 
Supreme Court noted in the Bethlehem anc 
La Crosse cases. The fact that the Board 
is authorized to decide questions of this 
kind for the purpose of determining whether 
the conduct is protected shows the danger 
to uniform interpretation and application 
of federal policy if state courts are empow- 
ered to decide the same questions. Cf. 
Alabama & Vicksburg Raiiway v. Jackson 
& Eastern Railway, 271 U. S. 244. 


Second, the fact that state courts could 
award relief which the Board is not em- 
powered to grant if the Board should find 
the conduct unprotected would tend to 
withdraw questions of this nature from the 
purview of the Board. For example, if 
state courts could enjoin picketing of the 
kind threatened in the Electronics case, upon 
finding that the objective was unlawful, 
employers would normally tend to resort 
to the state courts for relief rather than 
discharging the employees and having the 
legality of their objective tested in an un- 
fair labor practice proceeding. By resort- 
ing to a state court the employer could 
evade the obligation which, the Second Cir- 
cuit held, rests upon him in situations of 
this kind, namely, to “make some effort to 
find out if the employees meant . .. to 
stick” to unprotected demands. Moreover, 
by seeking relief in the state courts, and not 
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taking economic action against the em- 
ployees, the employer could effectively pre- 
clude the Board and the federal courts 
from ever considering the legality of the 
union’s objective. Private parties would 
thus be handed a weapon with which to 
throttle development of uniform federal law. 


It may be true, of course, in situations 
like the Goodwins case, where the persons 
engaging in the concerted activity are not 
employees of the employer, that the em- 
ployer cannot secure adequate relief by 
taking economic action, the legality of 
which, in turn, could be tested before the 
Board. 3ut the fact that employer eco- 
nomic weapons which Congress deemed 
sufficiént deterrents to unprotected activity 
may in some circumstances prove inade- 
quate is no justification for treating conduct 
which is so clearly within the field covered 
by the national act, as if it fell outside the 
field. Houston v. Moore, 5 Wheat. 1, 23, 
and a host of its successors, teach that states 
may not bridge the gaps in federal legis- 
lation although “important provisions have 
been omitted, or others which have 
been made might have been more extended, 
or more wisely devised.”* That, as Con- 
gress itself recognized by creating a “watch- 
dog committee” (Sections 401-407), is a 
job for Congress to do. 


The concept that states are free to treat 
pursuant to their own labor relations policies 
any concerted activities which are neither 
protected nor prohibited by the federal act 


stems largely from the Supreme Court's 
decision in Auto Workers v. WERB, 16 
Lapor Cases § 64,992, 336 U. S. 245. In 


that case the Supreme Court held that Wis- 
consin was entitled to enjoin a program 
of “quickie” strikes which the Court de- 
scribed as a novel technique of bringing 
pressure to bear upon employers. After 
holding that this method of exerting eco- 
nomic pressure was not protected by the 
national act, the Court further noted that 
the act “gives the Federal Board no author- 
ity to prohibit or to supervise the activity 
which the State Board has here stopped 
nor to entertain any proceeding concerning 
it, because it is the objectives only and not 


the tactics of a strike which bring it within 
the power of the Federal Board.” Cf 
UAW v. O’Brien, 18 Lasor Cases § 65,761, 
339 U. S. 454, 459. The Court thus treated 
the subject of novel strike tactics as a dis- 
tinct and severable portion of the field of 
labor reiations, an area which 
had not occupied, and in which, therefore, 
on familiar principles, the states remained 
free to act,’ provided that their action did 
not infringe federally protected rights. This 
decision does not appear to authorize results 
like those in the Central Storage and Good 
Wins where illegality is predicated 
not upon the tactics but upon the motive of 
the concerted activity. By its distinction 
of motives from tactics the UAW decision 
recognizes that when the motive of 
certed activity is in issue the matter is 
covered by the national act. Congress 
itself dealt with that subject, and empow 
ered the national Board to deal 
to the exclusion of the states. 


Congress 


cases, 


con- 


with it, 


State Jurisdiction to Reach Conduct 
Outlawed by National Act 


This is not to say that every aspect of 
conduct reachable by the national Board 
because it occurs in a labor relations con- 
text is necessarily removed from state con 
trol. The act is a labor relations measure; 
its function and purpose are to define the 
rights of the parties in collective bargaining 
and labor disputes. Conduct which offends 
the act’s standards because it infringes 
rights which Congress desired to protect 
may at the same time independently offend 
general standards of conduct applied by 
the states regardless of the context in which 
it occurs. 

The most familiar example of this is the 
use of violence by a labor organization to 
prevent nonstrikers from crossing its picket 
line. When the Taft-Hartley Act was be- 
ing debated it was urged by some that acts 
of violence of this character should not 
be dealt with at all by the federal act, but 
should be left entirely to the states to police 
(93 Congressional Record 4019, 4021, 4024. 





8 Cf. Cloverleaf Butter Company v. Patterson, 
cited in text; Oregon-Washington Railroad Com- 
pany v. Washington, 270 U. S. 87; Frie Railroad 
Company UV. New York, 233 U. S. 671, 683; 
Napier v. Atlantic Coast Line, cited in text; 
Prigg v. Pennsylvania, 16 Pet. 539, 623; New 
York Central v. Winfield, 224 U. S. 147. 


Federal-State Jurisdiction 


*It should be noted that the Auto Workers 
decision does not mention, and apparently the 
Court did not consider, Section 8(b)(1)(A) of 
the act which empowers the Board to reach 
coercive strike tactics, at least insofar as they 
interfere with the organizational rights of 
employees. International Longshoremen’s 4 
Warehousemen’s Union (CIO), 79 NLRB 1487: 
United Furniture Workers (CIO), 81 NLRB 886: 
H. N. Thayer Company, cited at footnote 3. 
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4428). Recognizing that acts of violence 
and coercion, as such, were and should re- 
main independently unlawful under state 
law, Congress nevertheless decided that 
when violence and other coercive conduct 
by labor organizations -infringed the self- 
organizational rights of employees, it should 
be treated as an unfair labor practice under 
the federal act (Senate Report No. 105, sup- 
plemental views of Senators Taft, Ball, 
Donnell and Jenner, Eightieth Congress, 
First Session, page 50; House Conference 
Report No. 510, Eightieth Congress, First 
Session, page 42). Consequently, although 
Section 8(b)(1)(A) authorizes the Board 
to enjoin picket line violence on the ground 
that it interferes with the right of employees 
to refrain from participating in concerted 
activity, the states remain free to prohibit 
and to punish such conduct in the interest 
of preserving the peace. See, for example, 
Erwin Mills, Inc. v. Textile Workers Union, 
21 Lazsor Cases { 66,841, 234 N. C. 321, 67 
S. E. (2d) 372. Since the basis of the 
state’s action is not grounded in labor rela- 
tions policy and the rights it protects are 
not the rights protected by the national act, 
there is no duplication of federal policy or 
protection. For the same reason the states 
remain free to punish on traditional non- 
labor-relations grounds acts of violence and 
coercion by individual employees, who, un- 
less they are acting as agents of a union, 
are immune from the ban imposed by Sec- 
tion 8(b)(1)(A). It should be noted, more- 
over, that this is not a one-way street. 
Thus, although an employer’s assault upon 
a union organizer may amount to “interfer- 
ence” within the prohibition of Section 8 
(a)(1) of the national act, the states retain 
jurisdiction to punish such an assault as a 
police court matter.” 


On the other hand, if the integrity of the 
Congressional decision to occupy the field 
is to be preserved, the states cannot be 
permitted to duplicate or supplement pro- 
tection accorded by the act to the rights 
which Congress guaranteed under the guise 
of applying general, rather than labor-relations 
oriented, laws and policies. The clearest 
example is Costaro v. Simons, cited at foot- 
note 5. In that case employees who had 
been discharged pursuant to joint union- 
employer action brought a common law tort 
action in the New York courts, basing their 
claim to relief on a conspiracy theory. The 





Generally, it has been the practice 
of the NLRB not to appear in state 
court litigation involving issues of 
conflict or pre-emption. In fact, the 
Board is frequently not aware that 
such litigation is in progress. 





New York Court of Appeals dismissed the 
action, holding that the national act’s pro- 
tection of the rights involved superseded 
any state causes of action which may have 
existed, and that the state courts were there- 
fore without jurisdiction to grant relief. 
Similarly, in Direct Transit Lines v. Team- 
sters’ Union, 21 Lapor Cases § 67,072, 29 
LRRM 2492 (DC Mich., February 5, 1952), 
it was held that the Michigan antimonopoly 
statute was superseded by the Labor-Man- 
agement Relations Act insofar as the anti- 
monopoly statute might be applied to cover 
the same ground as the federal act. In that 
case the employer brought suit in a Michi- 
gan court seeking damages and an injunc- 
tion to restrain a secondary boycott which, 
the complaint alleged, was designed to cre- 
ate a monopoly in violation of the Michigan 
statute. The defendant union removed the 
case to a federal court, which upheld its 
contention that although the complaint re- 
lied only on the state act, the facts showed 
that the employer’s cause of action was 
cognizable under the federal act, and the 
suit was therefore properly removable. In 
sustaining the claim of supersedure the 
court said: “The fact that the Taft-Hartley 
Act applies to and prohibits the acts alleged 
to have been committed is of itself sufficient 
to deny the applicability or relevance of 
state law covering the same act.” 


However, in Art. Steel Company v. Velaz- 
quez, 21 Lapor CAseEs J 66,728, 29 LRRM 
2329 (S. Ct., N. Y., Special Term, January 
14, 1952), it was held that where the na- 
tional board had certified one labor organ- 
ization and the employer had entered into 
an exclusive bargaining contract with it, 
a state court was empowered to grant an 
injunction to restrain picketing, the object 
of which was to force the employer to 
recognize and deal with another union. The 
court recognized that the character of the 
picketing as an unfair labor practice under 





%® Arton Studios, 74 NLRB 1158, enforced 15 
LABOR CASES {f 64,565; Spalek Engineering 
Company, 45 NLRB 1272, 1276-1279; Revion 
Products Corporation, 48 NLRB 1202, 1203, 
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1209-1212, enforced 8 LABOR CASES { 66,292, 144 
F. (2d) 88 (CA-2); Paragon Die Casting Com- 
pany, 27 NLRB 878, 881, 886. 
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Section 8 (b) (4) (C) was not altered by 
the fact that a contract had been entered 
into, and that the national board was there- 
fore empowered to grant the relief sought 
from the state court. The court held, never- 
theless, that since the object of the picket- 
ing involved inducing breach of contract— 
a tort under state law—the state court had 
concurrent jurisdiction to deal with the 
matter. And in S.-M. News Company v. 
Simons, 21 Lasor Cases { 66,775, 110 N. Y. S. 
(2d) 174, 29 LRRM 2483 (S. Ct. N. Y., 
App. Div., February 13, 1952), it was simil- 
arly held that the state court had concurrent 
jurisdiction with the Board and the federal 
courts to restrain conduct in violation of 
Section 8 (b) (4) (A) of the national act, 
where the complaint alleged that the pur- 
pose of the secondary boycott was to foster 
the personal aggrandizement of the union’s 
president, rather than to accomplish any 
legitimate labor objective. 


Neither of these decisions appears to be 
compatible with Congress’ purpose and in- 
tention to occupy the field of unfair labor 
practices set out in the act. For, in both 
cases, the conduct involved was admittedly 
within that field, and the Board’s jurisdic- 
tion to reach it was unchallenged. The 
Congressionally dictated exclusiveness of 
Board jurisdiction would be a hollow mockery 
if the states could circumvent it merely by 
including, in addition to the elements which 
establish a cause of action under federal 
law, additional elements which are irrele- 
vant to the federal claim. Where a federal 
cause of action appears, supplementary alle- 
gations such as the allegation of conspiracy 
in the Costaro case, the monopoly allegation 
in the Direct Transit case, the breach of 
contract allegation in the Art Steel case, 
the improper motive claim in the S.-M. 
News case, should not suffice to establish 
concurrent state jurisdiction. 


On appeal in the Art Steel case, a majority 
of the appellate division recognized that the 
breach of contract claim did not alter the 
“sist” of the case, which amounted to a 
violation of Section 8 (b) (4) (C). “Merely 
because, after the certification of a particu- 
lar union, a collective bargaining agreement 
was signed would not seem to alter the 
fact that where an attempt is being made 
to force the employer by striking and 
picketing to recognize a second union, an 
unfair labor practice as defined in the Taft- 
Hartley law is involved. That a 
contract was executed by the certified agent 
would not necessarily alter the procedure 


Federal-State Jurisdiction 


to be followed in restraining an unfair labor 
practice.” Art Steel v. Cabassa, cited at foot- 
note 6, decided March 25, 1952. However, 
the majority concluded that since the com- 
plaint contained allegations that the strike 
and picketing had been permeated with vio- 
lence, a matter over which state courts 
could exercise jurisdiction, the state court, 
by this allegation, acquired jurisdiction over 
“the entire controversy,” unfair labor prac- 
tices and all. 29 LRRM 2650. The court 
directed the parties “as a matter of comity,” 
“promptly” to “call the dispute to the atten- 
tion of the National Labor Relations Board.” 
But pending action by the Board, the court 
continued the temporary injunction, which 
restrained commission of the unfair labor 
practice. Justice Van Voorhis, concurring, 
conceded that if the national Board under- 
took to exercise jurisdiction over the unfair 
labor practice, the jurisdiction of the court 
would come to an end, but held that until 
such time as the Board acted the state 
courts’ jurisdiction was unimpaired. Jus- 
tice Shientag dissented, holding that the 
jurisdiction of state courts to restrain unfair 
labor practices “is not extended because of 
the existence of violence and disorder in 
connection with the strike.” 


On principle, Justice Shientag’s view 
seems clearly correct. The mere coupling 
of a nonjusticiable with a justiciable cause 
of action by pleader would hardly seem 
sufficient to warrant an exercise of juris- 
diction over matters which Congress de- 
liberately withdrew from the state courts. 
That Congress left state courts jurisdiction 
to deal with violence qua violence does not 
mean that it sanctioned the use of state 
courts as instrumentalities for affording 
temporary injunctive relief against unfair 
labor practices. Congress authorized the 
Board alone to apply for temporary injunc- 
tive relief against unfair labor practices, and 
authorized only the federal courts, not state 
courts, to grant such relief (Sections 10 (j) 
and (1)). The theory that the state courts 
can grant temporary relief until the national 
Board obtains such relief from a federal 
court is simply a throwback to the “case by 
case test of Federal supremacy,” which the 
Supreme Court explicitly rejected in the 
Bethlehem Steel and La Crosse cases. That 
test is no more “permissible” where state 
courts exercise a jurisdiction denied them 
by Congress than it is when state admin- 
istrative agencies attempt to do so. 


The foregoing discussion has proceeded 
entirely upon the premise that the state 
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action involved is. not actually incompatible 
with the federal act in the sense that appli- 
cation of the state policy would infringe or 
deny substantive rights created by the na- 
tional act, or render it impossible for the 
national Board to perform its duties. It 
need hardly be added that if conflict in this 
sense be present, it makes no difference 
how far removed from the field covered 
by the national act the states’ policy may 
be; it cannot be given application. Hill v. 
Florida, Allen-Bradley v. WERB. 


Sometimes, as in the O’Brien and Bus 
Employees cases, state action both invades 
the pre-empted field and conflicts with the 
exercise of federally protected rights. In 
such cases, of course, the Supreme Court 
sets forth both grounds for invalidating the 
state action. But such reliance upon both 
grounds, where both are present, cannot 
and should not obscure the fact that “pre- 
emption” and “conflict” are different things, 


and that either ground, alone, would be 
sufficient. 
NLRB ROLE IN ‘“‘CONFLICT’’ AND 
“*PRE-EMPTION" CASES 


As the agency charged by Congress with 
the duty of protecting the rights guaranteed 
employees, employers and labor organiza; 
tions by the National Labor Relations Act, 
and of effectuating Congressional policies 
in this field, it is the Board’s responsibility 
to safeguard the exercise of those rights 
against infringement by the states, and to 
preserve the exclusiveness of federal juris- 
diction in the Congressionally pre-empted 
field. 


Sometimes, conflict between law 
and federal rights is presented to the Board 
on a record in the course of a usual unfair 
labor practice proceeding. For example, in 
Eppinger & Russell Company, 56 NLRB 
1259, the employer refused to treat with a 
union representative who had failed to pro- 
cure a license under the Florida statute 
which the Supreme Court subsequently held 
invalid in Hill v. Florida. It was charged 
in that case that by relying upon the state 
law which deprived unlicensed union rep- 
resentatives of the right to bargain, the em- 


State 





ployer violated Section 8 (5) of the national 
act. The Board agreed, holding that “Con- 
gress did not intend to subject the ‘full free- 
dom’ of employees (to bargain through 
representatives of their own choosing) to 
the eroding process of ‘varied and perhaps 
conflicting provisions of State enactments’ ” 
(Hill v. Florida), and ordered the employer 
to treat with the union representative 
despite the disability which the state law 
had attempted to impose. 


More recently, in Carter Lumber Company, 
90 NLRB 2020, where an employer-owner 
of a company town obtained an injunction 
from a state court to restrain union organ- 
izers from entering the town, the union 
filed unfair labor practice charges with the 
Board alleging that by thus utilizing state 
machinery for the purpose of blocking com- 
munication between union organizers and 
employees, the employer had infringed ot- 
ganizational rights conferred by the act.” 
The Board agreed that the state court in- 
junction prevented the exercise of rights 
guaranteed by the federal statute, and, in 
its order, directed the employer to obtain 
vacation of the state court decree.” 


However, since the sanctions of the act 
are not directed against the states, but only 
against private parties, state action which 
conflicts with federal rights or invades the 
pre-empted field cannot be charged before 
the Board as an unfair labor practice. It 
can be reached only indirectly by the Board, 
and then, only if a party subject to the 
Board’s jurisdiction has invoked state au- 
thority as a infringing rights 
guaranteed by the federal act, as in Carter, 
or if such a party refuses to perform an 
obligation required by federal law, in reli- 
ance upon some inconsistent provision of 
state law, as in Eppinger. 


means of 


Thus, in most cases, claims of conflict and 
pre-emption are raised and litigated by par 
ties defendant through the state court sys- 
tems, ultimately reaching the Supreme Court 
of the United States. This was the pro- 
cedure followed in most of the recent con- 
flict and pre-emption cases decided by the 
Supreme Court.” Where this procedure has 
been followed the Board is faced with the 











u Cf. Thomas v. Collins, 9 LABOR CASES 
7 51,192, 323 U. S. 516, 534. 

12 See also, Rabouin v. NLRB, cited in text; 
NLRB v. Grace Company, 18 LABOR CASES 
{ 65,968, 184 F. (2d) 126,130 (CA-8); The W. T. 
Rawleigh Company, 90 NLRB 1924, 1952, en- 
forcement granted in part. and denied in part 
on other grounds, 190 F. (2d) 832 (CA-7); H. N. 
Thayer Company, cited at footnote 3. 
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3 Hill v. Florida, cited in text; UAW v, 
O’Brien, cited in text; Electric Railway v. 
WERB, 19 LABOR CASEs { 66,193, 340 U. S. 383; 
Automobile Workers v. WERB, cited at foot- 
note 3; Plankinton Packing Company v. WERB, 
cited in text; La Crosse Telephone Company v. 
WERB, cited in text. 
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problem of deciding whether to intervene 
or appear amicus curiae in the state court 
litigation. Budgetary and administrative 
considerations have proved decisive here. 
The Board’s budget and heavy workload 
simply do not permit it to assign to such 
work the substantial staff which would 
be necessary if it were to participate in the 
literally hundreds of cases involving issues 
of this character in the state courts. More- 
over, very often the Board is not even 
notified of the pendency of such cases. 
There is, of course, no statutory procedure 
requiring notification of the Board when 
suits are brought in state courts which in- 
volve issues of pre-emption or conflict in 
which.the Board may be interested. It 
would take a substantial effort merely to 
keep abreast of such cases. As it is, the 
Soard is sometimes unaware of cases of 
this kind until they have been decided by 
the highest court of a state. 

Accordingly, it has been the Board’s 
practice, with an exception shortly to be 
noted, not to appear in state court litiga- 
tion involving issues of conflict or pre- 
emption. On the other hand, when cases 
of this type reach the Supreme Court of the 
United States, the Board, with the approval 
of the Solicitor General, has uniformly ™ 
appeared as amicus curiae, filing a brief and 
often participating in oral argument. 


Sometimes, however, defendants in state 
court actions have obtained removal to a 
federal court on the ground that the cause 
of action claimed to arise under state law 
actually existed under the federal act, and 
that the complaint therefore presented a 
federal question. Direct Transit Lines v. 
Teamsters’ Union; Pocahontas Corporation v. 
Building Trades Council, 18 Lasor CASES 
7 65,998, 93 F. Supp. 217 (DC Me., Septem- 
ber 21, 1950) (picketing for closed shop 
alleged to violate state anticlosed shop stat- 
ute; held, since cause of action was cog- 
nizable under Sections 8 (b) (1), 8 (b) (2) 
and 8 (b) (4) (A) of the national act, the 
complaint involved application of federal law 
and federal court had original jurisdiction). 

A third alternative is sometimes also 
available—namely, institution of suit in a 
federal court by the defendant in the state 
action to enjoin application of the state law 
or policy involved either on the ground that 
the state law conflicts with federal rights 
or on the ground that it operates in the 
field pre-empted by the national act. Cf. 





The Judicial Code provision which 
prevents the granting of injunctions 
by federal courts to restrain state 
court proceedings does not apply 
where the state court's exercise of 
jurisdiction itself invades a field pre- 
empted by the Congress. 





St. John v. WERB, 19 Lapor CAseEs § 66,195, 
340 U. S. 411. This procedure has been 
successfully utilized by private parties to 
restrain state administrative agencies from 
exercising jurisdiction over cases subject to 
the jurisdiction of the national Board. Food, 
Tobacco, etc. v. Smiley, 13 Lasor CASES 
{ 64,144, 164 F. (2d) 922, 923 (CA-3); 
Office & Professional Workers, etc. v. Smiley, 
15 Lapor Cases §[ 64,558, 77 F. Supp. 659, 
664 (DC Pa.); Linde Air Products v. Johnson, 
14 Lasor Cases § 64,289, 77 F. Supp. 656 
(DC Minn.). 

The Board itself has applied to the fed- 
eral courts for injunctive relief in cases 
where a state agency attempts to exercise 
jurisdiction over a cause which has been 
adjudicated by the national Board or is 
pending before it for adjudication. NLRB 
v. Industrial Commission of Utah, 15 LaBor 
Cases J 64,626, 84 F. Supp. 593 (DC Utah), 
aff'd 16 Lapor Cases J 64,947, 172 F. (2d) 
389 (CA-10); NLRB v. NYSLRB, 22 Lapor 
Cases 7 67,062, 30 LRRM 2417 (DC N. Y.,, 
July 1, 1952). In this situation injunctive 
relief is imperative, because the exercise of 
concurrent jurisdiction by a state agency 
over a matter simultaneously under con- 
sideration by the national Board presents 
an intolerable conflict which must be re- 
solved to protect the integrity of the na- 
tional Board’s own processes. 

Only in the Charman case (NLRB v 
NYSLRB) has a state court, as distinguished 
from a state administrative agency, under- 
taken to exercise jurisdiction over a cause 
pending before or already decided by the 
Board. In that case the Board also brought 
suit in the federal court to enjoin the state 
board from seeking to continue the state 
court litigation. Section 2283 of the Judicial 
Code, which inhibits the granting of injunc- 
tions by federal courts to restrain state 
court proceedings does not, the Court held, 
bar issuance of a federal injunction in cases 





4 The one exception was Automobile Workers 
v. WERB, cited at footnote 3, where the Board 
did not participate until after the Supreme 
Court handed down its decision. The Board 


Federal-State Jurisdiction 


then filed a brief in support of the petition 
for rehearing in which it comprehensively 
stated its views on the conflict and pre-emption 
issues. 
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of this kind, since that section is inapplicable 
where the exercise of jurisdiction by a state 
court itself invades a field pre-empted by 
Congress, and is therefore inconsistent with 
Congressional policy.” 


These exceptions aside, it is apparent that 
opportunity and responsibility for vindicat- 
ing the Congressional policy of pre-emption 
must rest largely, in the first instance at 
least, with the state courts and with the 
private parties who are affected by state 
action. Since Congress’ decision to exclude 
the states from the field covered by the 
act is clearly within its constitutional powers, 
that decision, of course, binds state court 
judges no less than federal judges. And 
the stake of private parties in vindicating 
Congress’ judgment and policy is no less 
legitimate and substantial than the interest 
of the Board and of the federal govern- 
ment. For, to quote once more from 
Houston v. Moore, 5 Wheat. 1, 20-21: 


“The question does not so much in- 
volve a contest for power between the two 
governments, as the rights and privileges 
of the citizen, secured to him by the Consti- 
tution of the United States, the benefit of 
which he may lawfully claim. If, in a speci- 
fied case, the people have thought proper 
to bestow certain powers on Congress, as 
the safest depositary of them, and Con- 
gress has legislated within the scope of 
them, the people have reason to complain 
that the same powers should be exercised at 
the same time by the State legislatures. 
To subject them to the operation of two 
laws upon the same subject, dictated by 
distinct wills, particularly in a case inflict- 
ing pains and penalties, is, to my appre- 
hension, something very like oppression, 
if not worse.” 


CONCLUSIONS 


Historically, the “pre-emption” doctrine 
rests upon the assumption that in regulating 
a subject within its constitutional powers, 
Congress goes as far as it thinks necessary 
and proper. Supersedure of state legisla- 
tive power in the regulated field is therefore 
necessary to preserve the integrity of Con- 
gress’ judgment that the rights and reme- 
dies which it provides are sufficient. The 
consequence is that by virtue of the Su- 
premacy Clause, state law which either 
duplicates, complements or supplements 
Congressional regulation must fall. 


The care with which Congress sifted the 
wide variety of proposals to regulate labor- 
management relations, and its_ selective 
delineation of rights and remedies in the 
Labor-Management Relations Act, shows 
that in regulating this subject Congress 
went as far as it “thought right.” Moreover, 
the terms of the act and its legislative 
history establish that Congress knew that 
the act would, and intended that it should, 
“preempt the field that the Act covers.” 
The express reservation to the states of 
power to act in certain areas of the field 
both confirms this intention and establishes 
the limits beyond which the states may not 
go in regulating labor relations matters 
which are subject to federal jurisdiction. 


Some of the recent cases in which state 
courts have granted injunctive relief against 
various types of concerted activities appear 
to have given inadequate consideration to 
the fact that the conduct involved falls 
within the field occupied by Congress in 
the federal act, and that the relief accorded 
conflicts with Congress’ judgment as to 
the appropriate method of handling such 
conduct. This seems particularly true where 
state courts have granted injunctive relief 
to private parties against secondary boy- 
cotts, and where stranger picketing and 
organizational strikes have been enjoined 
on the ground that the objective of the 
concerted activity is unlawful under either 
state or federal law. In view of the Su- 
preme Court’s recognition in the O’Brien 
and Bus Employees cases that Congress did 
pre-empt the field covered by the act, its 
earlier holding in UAW v. WERB that 
illegal strike methods are outside the scope 
of the federal field should not be read as 
permitting concurrent state regulation of 
the objectives of concerted activities, regard- 
less whether the particular objective is ille- 
galized, protected or “unprotected” under 
federal law. 


On the other hand, since the national 
act pre-empts only the field of labor rela- 
tions law and policy, the states are not pre- 
cluded from applying to unions, employees 
or employers the same general legal and 
policy standards which are applicable to 
citizens generally. Violence by unions or 
employers, and unlawful seizures of prop- 
erty, for example, are not placed beyond 
the power of the states to control merely 
because they occur in a labor relations 

(Continued on. page 815) 





% Brown v. Wright, 137 F. (2d) 484 (CA-4); 
Bowles v. Willingham, 321 U. S. 503, 510-511; 
Porter v. Dicken, 328 U. S. 252, 255; Fleming 
v. Rhodes, 331 U. S. 100, 107-108. The Board 
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has also obtained injunctive relief against an- 
other state court proceeding, NLRB v. Capital 
Service, Inc., 21 LABOR CASES { 67,010, 30 LRRM 
2281 (DC Calif.). 
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Legality of New Jersey's Antistrike Law 


By CHARLES CHRISTENSON 





WILL COMPULSORY ARBITRATION STATUTES SURVIVE ATTACKS 


ON THEIR CONSTITUTIONALITY? 


IF NOT, HOW MAY STATES 


DEAL WITH WORK STOPPAGES IN VITAL INDUSTRIES? THIS 
VEXING PROBLEM IS CAREFULLY EXAMINED BY THE AUTHOR 





T HE GROWING complexity and inter- 
dependence of the American economy 
have led to a situation where, at least since 
the turn of the century, work stoppages 
in so-called “basic industries” can and do 
have far-reaching effects on the nation as a 
whole. The result is that the right to strike, 
which labor has only recently secured against 
the conspiracy doctrine, is once again a con- 
troversial matter in these industries. It is 
argued, with strong justification, that the 
public interest is so involved in these indus- 
tries that the private parties in them must 
surrender a part of their rights and submit 
to governmental regulation. 


This regulation may take many forms, 
varying in the degree to which the parties 
are required to submerge their rights in the 
public interest. One such form which is in 
considerable favor is compulsory arbitra- 
tion. Arbitration, as a judicial process, 
undoubtedly has a strong appeal to the 
American people, with its ingrained respect 
for the judiciary. This appeal is strength- 
ened by the periodic displays of brute 
economic force which disrupt the coal, steel, 
railroad and other industries while the 
entire country suffers. 

For the purpose of the following discus- 
sion, only compulsory arbitration of con- 
tract-negotiation disputes will be considered. 
Disputes involving contractual rights are 
customarily settled peaceably by voluntary 
arbitration. Some noncontractual disputes, 


notably those over work jurisdiction, are 
subjected to compulsory arbitration by law. 
The main constitutional questions arise, 
however, in connection with disputes in- 
volving the economic interests of the par- 
ties, that is, those arising in the negotiation 
of the collective agreement. 

Williams notes that “compulsory settlement,” 
as he prefers to term it, is distinguished by 
compulsion both as to submission and as to 
adherence to the award. Without the former, 
there is the customary form of voluntary 
arbitration; without the latter, compulsory 
conciliation is the proper terminology.’ 

While the discussion to follow will indi- 
cate that, under some circumstances, com- 
pulsory arbitration legislation is constitutional, 
it should not be assumed that this implies 
endorsement of such a system as a general 
technique for the resolution of labor dis- 
putes. Kennedy has pointed out adequately 
the adverse effects which a compulsory- 
arbitration statute may have on the conduct 
of collective bargaining.? There is a school 
of thought which attaches a near-religious 
significance to the rite of collective bargain- 
ing. Even if one is not an adherent of this 
sect, the situation which Kennedy presents 
ought to be disturbing. A system which 
discourages parties from settling disputes 
at an early stage and between themselves 
is at the least inefficient, and at the worst 
it might even foster the disturbances it 
seeks to prevent. 





1 Jerre S. Williams, ‘“The Compuisory Settle- 
ment of Contract Negotiation Labor Disputes,’’ 
27 Texas Law Review 587 (1949). 


New Jersey’s Antistrike Law 


2 Thomas Kennedy, ‘“‘The Handling of Emer- 
gency Disputes,’’ Proceedings of Second Annual 
Meeting of Industrial Relations Research Asso- 
ciation pp. 14, 21-22. 
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The presence of a statute authorizing 
compulsory arbitration in emergency cases 
is dangerous in another respect. Where 
the initiative under such a law lies with 
the executive, political pressures may force 
him to order its use in situations where no 
clear emergency exists. As Kennedy states, 
the existence of the New Jersey law “has 
caused the public to expect [the Governor] 
to act whenever they have been incon- 
venienced by such a strike.” ° 

Despite these disadvantages, since the war 
about ten states have adopted legislation 
providing for compulsory arbitration of 
labor disputes in public utilities or other in- 
dustries considered vital to the public wel- 
fare. The constitutional issues confronting 
these statutes are discussed in this article, 
with particular reference to the distinguish- 
ing features of the New Jersey law. 


CONSTITUTIONAL ISSUES 


Compulsory arbitration of labor disputes 
is subject to three constitutional attacks. 
First, it may be considered an invasion of 
“freedom of contract,” that is, deprivation 
of the property rights of labor and manage- 
ment without due process of law, in viola- 
tion of the Fifth or (in the case of states) 
the Fourteenth Amendment. Second, the 
restriction of the right to strike, generally 
associated with compulsory arbitration, may 
be considered a violation of the freedoms of 
speech, press and assembly guaranteed by 
the First Amendment and incorporated in 
the “liberty” protected against state inva- 
sion by the Fourteenth; it may also violate 
the prohibitions against involuntary servi- 
tude contained in the Thirteenth Amend- 
meni, Third, the “federal supremacy” clause 
may invalidate state legislation which con- 
flicts with the terms of federal statutes. 


Economic Due Process 


While the concept of freedom of contract 
was an early development in American con- 
stitutional law, its application to labor prob- 
lems is a product of this century. The first 
significant case arose under the Erdman 
Act of 1898. That act provided, among other 





things, that no railroad could require as a 
condition of employment that an employee 
sign an agreement to refrain from joining 
a labor organization. In the case of Adair 
v. U. S.* decided in 1908, the Court held 
this provision of the act unconstitutional. 
This provision, it said, violated the right of 
the railroad and the prospective employee 
to contract on whatever terms they saw fit. 

The logical extension of this doctrine to 
state legislation was made in Coppage v. 
Kansas,> striking down a state law which 
outlawed the “yellow-dog contract.” 

Compulsory arbitration as such was first 
involved in the threatened railway strike of 
1916. The railway brotherhoods had de- 
manded an eight-hour day with premium 
pay for overtime; these demands were re- 
sisted by the carriers. The existing railway 
labor dispute machinery was unable to bring 
the parties together and President Wilson’s 
attempts at mediation also failed. Wilson 
thereupon went to Congress to request leg- 
islation to meet the strike threat. Congress 
responded with the Adamson Act, estab- 
lishing the eight-hour day in the industry. 

The constitutionality of this law was in- 
volved in Wilson v. New decided the fol- 
lowing year. Relying on the long-standing 
concept of a business “affected with the 
public interest” and the emergency situa- 
tion, the Court upheld the act. 

The railroads were operated by the gov- 
ernment during the First World War. At 
the close of the war, upon their return to 
private operation, the Transportation Act 
of 1920 was passed, providing for a Railway 
Labor Board “to hear and decide disputes.” 
In Pennsylvania Railroad v. Railway Labor 
Board, the Court held the Board’s power 
to be advisory only. It broadly hinted that, 
had it decided otherwise, the act would have 
been unconstitutional. This appeared to in- 
dicate that the fact of emergency was con- 
trolling in the Wtlson case. 

Minimum-wage legislation was upheld in 
1917 by an evenly-divided Court.® In 1923, 
however, the minimum-wage law of the Dis- 
trict of Columbia was held’a violation of the 
Fifth Amendment in the case of Adkins z 
Children’s Hospital.’ Subsequent cases, de- 
cided as recently as 1936, brought state 
minimum wage laws within the prohibitions 
of the Fourteenth Amendment.” While 
regulation of hours of work of women and 
children has not been subject to serious 
constitutional attack, the Court was less 





3 See footnote 2. 

#208 U. S. 161 (1908). 
5236 U.S. 1 (1915). 

6 243 U. S. 332 (1917). 
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7 261 U.S. 72 (1923). 

8 Stettler v. O’Hara, 243 U. S. 629 (1917). 

® 261 U. S. 525 (1923). 

10 Moorehead v. Tipaldo, 298 U. S. 587 (1936). 
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New Jersey's legislators, seeking a 
way to protect the state's citizens 
from work stoppages in public util- 
ities and other key industries, met 
in the State Capitol at Trenton (a 
portion of which is pictured) and 
enacted a compulsory arbitration 
law. This article examines that 
statute and its chance of survival. 





lenient with laws applying to men. These 
decisions were reached in the face of argu- 
ments that the public health and safety 
were endangered by poor working conditions 
and that individual workers were in no 
position to bargain freely on the terms of 
their employment. 


Before the position of the Court had 
solidified, however, the legislature of Kan- 
sas had passed the Industrial Court Act 
of 1920. The provisions of this act applied 
to only a few industries: the manufacture 
and distribution of food and clothing; 
transportation; fuel; and public utilities. De- 
ciding on the basis of Wilson v. New, the Kan- 
sas courts upheld the Industrial Court Act. 


In Wolff Packing Company v. Industrial 
Court,“ however, the Supreme Court found 
the Kansas act invalid as applied to the 








food industry. The food industry, the Court 
said, was not one of the industries tradi- 
tionally considered as “affected with the 
public interest”; hence it was not subject to 
regulation of the sort imposed by the In- 
dustrial Court Act. A similar conclusion 
was reached with respect to mining in 
Dorchy v, Kansas.” 

The Kansas law was never repealed, des- 
pite these setbacks, and presumably could 
still be applied to public utilities were it not 
for conflict with federal legislation.” 

The first break in the “freedom of con- 
tract” doctrine occurred in 1934, when the 
as yet unreconstructed Court decided Neb- 
bia v. New York2* This case involved the 
New York milk price-fixing law, which was 
upheld by the Court despite its admission 
that the milk industry was not “affected 
with the public interest” in the traditional 
sense. The new rule established in the 
Nebbia case may be stated thus: The re- 
quirement of due process is fulfilled if the 
legislature, after full consideration, decides 
that the public interest requires the legisla- 
tion in question and if the legislation is not 
capricious, discriminatory or arbitrary. 

Subsequently, the Adkins case was speci- 
fically overruled in West Coast Hotel Com- 
pany v. Parrish,’ upholding, in 1937, the 
minimum wage law of the State of Washing- 
ton. The Adair and Coppage cases were 
overruled specifically in 1941, by Phelps 
Dodge Corporation v. NLRB” In Lincoln 
Federal Labor Union v. Northwestern Iron 
& Metal Company," the Court rejected 
union attempts to restore the Adaw and 
Coppage cases as authority against state 
restrictions on union security agreements. 


Political Due Process 


The “civil rights” approach has been 
used most often by labor unions in defense 
of the right to strike. On the whole, it has 
been unsuccessful. A constitutional right 
to strike has never been recognized in the 
United States. Even Justice Brandeis, in 
his dissent from Duplex Printing Press Com- 
pany v. Deering, said that the right to strike 
might be abridged by the legislature which, 
“while limiting individual and group rights 
of aggression and defense, may substitute 
processes of justice for the more primitive 
method of trial by combat.” * 

In Dorchy v. Kansas Justice Brandeis again 
said, this time for the majority of the Court, 





11 262 U. S. 522 (1923). 
12 264 U. S. 236 (1923). 
3 Cf. 23 Illinois Law Review 30 (1928). 
14 291 U. S. 502 (1934). 
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1% 300 U. S. 37£ 1937). 

164 LABOR CASES { 51,120, 313 U. S. 177 (1941). 
1716 LABOR CASES { 64,898, 335 U. S. 525 (1949). 
18 254 U.S. 443, 488 (1921). 
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that “neither the common law nor the 
Fourteenth Amendment confers the ab- 
solute right to strike.” This case upheld a 
state court prohibition of a strike to collect 
a stale claim. 


In cases involving the Thirteenth Amend- 
ment, the distinction between a “strike” and 
a “quit” is important. A strike is a con- 
certed action by employees with the expec- 
tation of returning to their jobs if their 
demands are met. A quit is an individual 
action by an employee with no expectation 
of returning to the job he is leaving. While 
employees may not be prevented from 
quitting their jobs,” their concerted action 
may be in the nature of a conspiracy and 
thus subject to restraint. 


A number of recent decisions involving 
picketing have also upheld the right of 
states to regulate labor disputes in the pub- 
lic interest.“ In one of these, the Giboney 
case, the Court said that “no opinions relied 
on by petitioners assert a constitutional 
right in picketers to take advantage of free- 
dom of speech or press to violate valid laws 
designed to protect important interests of 
society.” Picketing has something of the 
character of free speech and press and has 
a less direct impact on the public welfare 
than a strike. The constitutional protec- 
tion afforded a strike, gauged in this light, 
must be considered quite limited. 


Jurisdiction 


From the point of due process, there now 
appear no major obstacles to state—or 
federal—compulsory arbitration legislation. 
Federal interest in labor relations has, how- 
ever, introduced a new obstacle of state 
regulation: the supremacy of valid federal 
legislation under Article VI of the Consti- 
tuition. 


The Court has decided variously on al- 
leged conflicts between state and federal 
labor legislation. The first case to arise 
involved a state law requiring the licensing 
of unions and their agents.” The Court held 
this an infringement of the right of em- 
ployees, under NLRA, to choose agents to 
represent them ir collective bargaining. 





In the Bethlehem case™ and the LaCrosse 
case™ it was held that federal jurisdiction 
existed over companies engaged in com- 
merce even when the national board had 
not yet asserted jurisdiction. This was ruled 
to prevent state boards from deciding topics 
subject to decision by the national board. 


In International Union v. Werb,™ however, 
it was ruled that certain types of work stop- 
pages in industries under the jurisdiction of 
the national board were nevertheless subject 
to the exercise of state police powers. This 
case involved intermittent, unannounced 
work stoppages; these, the Court said. were 
not protected by Sections 7 and 13 of 
NLRA and could be prohibited by the state. 


In the Algoma case,” another Wisconsin 
case decided the same year, the Court held that 
the enumeration of certain unfair labor 
practices in the national act did not prevent 
states from regulating other unfair labor prac- 
tices, providing that this regulation did not 
infringe specific rights guaranteed by the 
national act. 


The following year, however, the Court 
overturned a Michigan law providing pro- 
cedures to be followed before a strike could 
be called.” Since these steps were more 
restrictive than those established in the 
national act, the Court said the employees 
under the jurisdiction of the national act 
were not bound by the state law. 


Between the International Union case and 
the UAW-CIO case just cited, the rule of 
law may be slightly obscured. On the one 
hand, the Court has upheld the absolute 
prohibition of a strike as a valid exercise 
of the police power of the state. On the 
other hand, it has stricken down a law 
which merely delayed a strike call. The 
distinction relied upon by the Court is this: 
The objectives of a strike in an industry 
under federal jurisdiction are subject to 
regulation by the NLRB and the federal 
courts alone (unless authority has been 
delegated by NLRB to the states). No state 
may prohibit or hinder a legitimate strike 
over wages, hours or working conditions. 
The means employed by the strikers, how- 
ever, (for example, the intermittent stop- 





19 272 U. S. 306 (1926). 

20 Pollock v. Williams, 322 U. S. 4 (1944). 

21 Giboney v. Empire Storage & Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490 (1949); 
Teamsters Union v. Hanke, 18 LABOR CASES 
{ 65,763, 339 U. S. 470 (1950); Building Service 
Union v. Gazzam, 18 LABOR CASES { 65,764, 339 
U. S. 582 (1950). 

22 Hill v. Florida, 9 LABOR CASES { 62,438, 325 
U. S. 538 (1945). 
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% Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 

2% LaCrosse Telephone Corporation v. WERB, 
16 LABOR CASES { 64,913, 336 U. S. 18 (1949). 

2516 LABOR CASES { 64,992, 336 U. S. 245 (1949). 

2 Algoma Plywood Company v. WERB, 16 La- 
BOR CASES { 65,013, 336 U. S. 301 (1949). 

21 International Union, UAW v. O’Brien, 18 
LABOR CASES {§ 65,761, 339 U. S. 454 (1950). 
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pages in the International Union case) are 
subject to the police power of the states. 


This being the case, the decision of the 
Court on the Wisconsin compulsory arbitra- 
tion law * was quite consistent. It was argued 
that the law was a valid exercise of the 
police power, since it was held by the legis- 
lature to be essential to the public health 
and safety. However, it restricted the right 
to strike for legitimate objectives by tradi- 
tional means in industries where this right 
was protected by federal law. 


The Bus Employees decision leaves one 
point undecided: The Court found that the 
Wisconsin act was not true emergency legis- 
lation and hence found it unnecessary to 
determine whether true emergency legisla- 
tion could be upheld. Some language of the 
Court, however, indicates a negative answer : 


“And where, as here, the state seeks to 
deny entirely a federally guaranteed right 
which Congress itself restricted only to a 
limited extent in case of national emergen- 
cies, however serious, it is manifest that the 
state legislation is in conflict with federal 
law.” (Italics supplied.) 


The Court’s discussion of Congressional 
intent in passing the Taft-Hartley Act 
leads in the same direction. 


This decision affected approximately ten 
states which had similar legislation on their 
statute books. In several of these states, 
the laws have already been declared uncon- 
stitutional by state courts or attorneys gen- 
eral.” New Jersey, however, has indicated 
its intent to continue enforcement of its 
compulsory arbitration law, basing its de- 
cision on several differences between its 
law and that of Wisconsin. 


THE NEW JERSEY LAW 


The two distinctions which New Jersey 
finds in its law are: (1) the true “emer- 
gency” character of its legislation; and (2) 
the seizure provisions of the act, which, it is 
contended, exempt the employees of the 
seized utility from the protection of NLRA. 


On the first point, doubt has already been 
expressed that it would be sufficient if the 
law were true emergency legislation. Further- 


more, certain sections of the law demon- 
strate that it goes beyond the range of 
emergency legislation. Since the second 
contention has the most merit, it will now 
be considered in detail. 


Compulsory Arbitration Illegal 


Notwithstanding the seizure feature of 
the law, the compulsory arbitration provi- 
sions would still appear to conflict with 
NLRA. The law infringes the collective 
bargaining rights of the parties not only 
during the period of state operation but also 
subsequently. 


Section 7 of the first 1947 law, as amended, 
for example, provides that orders of a board 
of arbitration shall be “conclusive and bind- 
ing upon all of the parties to the dispute” 
and “shall be complied with by the parties 
in accordance with the terms thereof.” 


It is clear from the provisions of the law 
relating to arbitration that “the parties to 
the dispute” are the utility and its em- 
ployees, not the state and the employees.” 
Furthermore, the order of the board is to 
remain in force not only for the period 
of state operation, but is to remain in effect 
for one year, or for whatever lesser period 
the board may prescribe.” Since seizure is 
to end “as soon as practicable after the 
settlement of said labor dispute,” the terms 
of the arbitration award normally can be 
expected to extend into the period after 
return to private ownership. The arbitra- 
tion provisions must, therefore, be con- 
sidered in violation of the federally guaranteed 
right of the private parties to bargain col- 
lectively. 

This problem was in fact recognized by 
the Supreme Court of New Jersey, albeit 
in a curiously oblique fashion. In the case 
involving the 1950 New Jersey Bell aribtra- 
tion award,” the court struck out the union 
security provisions of the award on review 
because, it said, “the creation of a union 
shop by compulsion is repugnant to the 
letter and spirit of the Federal Act,” which 
declares the union shop to be a subject of 
collective bargaining. This is, of course, 
true, but the federal act- also declares that 
wages, hours and conditions of employment 





28 Bus Employees v. WERB, 19 LABOR CASES 
{ 66,193, 340 U. S. 383 (1951). 

2 See Daily Labor Report, March 30, 1951, 
No. 63:A-4, 5; June 21, 1951, No. 121:A-10. 

30 Cf. Secs. 1, 4 and 5 of the 1946 law. The 
law was originally passed in 1946 as Ch. 38, 
Laws of 1946, approved March 26, 1946. It has 
been amended four times, by Ch. 47, Laws of 
1947, approved April 9, 1947; by Ch. 75, Laws 
of 1947, approved Aprii 22, 1947; by Ch. 308, 
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Laws of 1949, approved June 16, 1949; and by 
Ch. 14, Laws of 1950, approved March 30, 1950. 
An integration of the five laws may be found 
in 25 LRRM 3039. 

31 Sec. 4 of first 1947 law. 

® Sec. 7 of first 1947 law, as amended. 

33 New Jersey Bell Telephone Company v. 
Communications Workers, 75 Atl. (2d) 721, 5 
N. J. 354 (S. Ct., 1950). 
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are subject to collective bargaining. The 
distinction found by the court, that the 
federal act specifically refers to an “agree- 
ment” for a union shop, appears to be quite 
weak. Despite this inconsistency in the 
opinion, however, it does recognize that the 
effect of an arbitration award extends into 
a period when the private parties are under 
federal jurisdiction. 

Section 8 of the first 1947 law provides 
for penalties against strikes and lockouts 
in violation of an order of a board of 
arbitration. This is likewise contrary to the 
national act; it restricts the right to strike 
in concerned industries even when they are 
not under state seizure. 


Legality of Seizure | 


Should the Supreme Court find the com- 
pulsory arbitration provisions of the New 
Jersey law unconstitutional, it is quite likely 
it would find it necessary to strike down the 
seizure provisions as well. While the seizure 
provisions of the statute antedate the com- 
pulsory arbitration provisions, as the statute 
now stands they, together, constitute a 
comprehensive system for dealing with 
emergency disputes.* The New Jersey 
Supreme Court so construed the law in 
1949, in holding the entire statute invalid 
because of the lack of adequate standards 
for the arbitrators.” 


Certain language of the United States 
Supreme Court in the Bus Employees case 
indicates another possible approach to the 
legality of seizure. The Court could find 
that seizure, like compulsory arbitration, is 
a technique for the resolution of labor dis- 
putes which was considered and rejected by 
Congress when the Taft-Hartley Act was 
adopted. In so doing, however, the Court 
would find itself running counter to its own 
interpretation of the employer-employee 
relationship in recent seizure cases. This 
matter will now be considered. 





Legality of Strikes 


New Jersey relies on the provisions of its 
own law defining employees of the seized 
utilities as employees of the state and on the 
national act, exempting employees of states 
from its protection. The pertinent provi- 
sions are given in the note.” 


Of course, New Jersey’s own definition 
of the employer-employee relationship does 
not bind the Supreme Court in its own 
interpretation of the national act. New Jersey 
will probably rely on two cases previously 
alluded to in which legal effects of seizure 
were discussed. These cases, both involving 
federal seizure of coal mines, were U. S. v. 
United Mine Workers" (the celebrated 
Goldsborough case) and U. S. v. Pewee 
Coal Company, 19 Lazpor Cases { 66,305, 341 
U. S. 114 (1951). 


The Mine Workers case arose out of the 
1946 seizure of the coal mines by President 
Truman, acting under the statutory author- 
ity of the Selective Service Act of 1940, as 
amended by the War Labor Disputes Act of 
1943. Operating regulations issued by the 
coal mine administrator, Secretary of the 
Interior Julius Krug, called for the reten- 
tion of the mine managers, but provided 
that they could be replaced at will by the 
coal mine administration. While the mines 
were thus under government control, the 
Krug-Lewis agreement was entered into, 
granting a wage increase and establishing 
the present practice of paying a royalty into 
a welfare fund. 


Lewis, the UMW president, refused to 
meet with the mine operators for the pur- 
pose of reaching an agreement to replace 
the one with Krug when private operation 
was resumed. Krug refused to agree to 
further changes so long as the mines re- 
mained under government control. As a 
result, Lewis, acting under a disputed sec- 





% Cf. Williams, article cited, footnote 1, at 
p. 617. 

3% New Jersey v. Traffic Telephone Workers, 
66 Atl. (2d) 616, 2 N. J. 335 (S. Ct., 1949). The 
decision concludes: ‘‘The proceedings for com- 
pulsory arbitration - go to the heart of 
the questioned legislation. Without them it 
cannot operate.’’ 

3% ‘‘After the Governor has taken or shall take 
possession of any plant, equipment or facility 
of any public utility for the use and operation 
by the State of New Jersey in the public interest 

and during the continuance of such 
possession, the relationship between the Gov- 
ernment of the State of New Jersey and the 
persons employed at such public utility, except 
those who elect to quit such employment, shall 
be that of employer and employee .. 6 
Sec. 3 of first 1947 law (Ch. 47, Laws of 1947). 
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“Sec. 2. When used in this Act— ... (2) 
the term ‘employer’ shall not include 
any State or political subdivision thereof 
(3) the term ‘employee’ . Shall not 
include any individual employed by any 
other person who is not an employer as herein 
defined. 1 
“‘Sec. 7. Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mutual 
aid or protection.’’ National Labor Relations 
Act, Ch. 372, 49 Stat. 449, USC, Tit. 29, Secs. 
151-166, as amended by act of June 23, 1947, 
P. L. 101, 80th Cong., 1st Sess. 
37 12 LABOR CASES { 51,239, 330 U. S. 258 (1947). 
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tion of the Krug-Lewis agreement, declared 
the agreement terminated and the miners 


left the pits under their traditional “no 
contract, no work” policy. 


The government went to court and secured 
an injunction against the walkout. When the 
miners refused to return to work, District 
Judge Goldsborough cited the union and Lewis 
for contempt. The judgment was chal- 
lenged in the Supreme Court on the grounds, 
among others, that the injunction was is- 
sued in violation of the Norris-LaGuardia 
Act. The government contended that the 
act was not intended to extend to circum- 
stances in which the goverimment was acting 
as employer. The Court agreed with this 
contention,” so that the applicability of the 
act depended upon whether the mine workers 
were actually employees of the government, 
or whether the government was merely in- 
terfering in a private labor dispute. Finding 
that the first assumption was correct, the 
Court upheld the injunction. 


The Pewee case involved the 1943 mine 
seizure, which antedated the War Labor 
Disputes Act. The Pewee Company had suf- 
fered losses during the period of govern- 
ment operation and brought suit to recover 
the amount lost. The Court of Claims found 
the government liable under the Fifth Amend- 
ment, but held that the government was 
responsible only for the cost of changes in 
working conditions which it had effected. 


The government’s defense before the Su- 
preme Court, as before the Court of Claims, 
was that the seizure was not a “taking” in 
the constitutional sense, but only a protec- 
tive custodianship, and that therefore “just 
compensation” was not required. The Court 
was not impressed by this argument. It 
cited the Mine Workers case, and said, “un- 
der these circumstances, and in view of the 
other facts which were found, it should not 
and will not be assumed that the seizure of the 
mines was a mere sham or pretense to accom- 
plish some unexpressed governmental purpose 





We all know that, in a democracy, 
under our kind of economic system, 
differences between management 
and labor can be resolved endur- 
ingly only by agreement and not by 
intervention.—President Truman. 





instead of being proclaimed an actual taking 
of possession and control.”” 


At first glance, these two cases would ap- 
pear to support the New Jersey law. In 
them, the Court has decided that a seizure 
similar to that provided for by the New 
Jersey statute is more than a “mere sham,” 
and that the employees of the seized proper- 
ties are, in fact, employees of the govern- 
ment. But in this instance, as in so many 
others, first impressions are dangerous. There 
are a number of distinguishing features be- 
tween the two types of seizure which might 
make all the difference between the legality 
and the illegality of the New Jersey law. 


The first insight may be gained by con- 
sidering the way in which the Pewee case 
relies on the Mine Workers case. The Court 
said in the Pewee case, in effect, that its 
decision in the Mine Workers case was 
predicated on a finding that seizure of the 
mines was a “taking” in the constitutional 
sense. The inference is that the converse is 
true, that is, if the Court had decided that 
the seizure was not a constitutional “taking,” 
it would not have upheld the injunction. 


While this inference is nowhere explicitly 
stated in the Pewee opinions, it can be found 
in the questions of several of the justices 
while the case was being argued.” The 
concurring opinion of Justices Black and 
Douglas in the Mine Workers case also sup- 
ports this position. 


If the Court finds that the same definition 
of the employer-employee relationship ap- 





38 The logical difficulty involved in attributing 
to the government, acting in a proprietary func- 
tion, greater powers than it possesses in its 
sovereign functions is discussed by Corwin, The 
President: Office and Powers, pp. 186-188. 

%° Cited at footnote 38. The rule of the Pewee 
case insofar as the requirement of just com- 
pensation is concerned was clouded by three 
conflicting opinions. It was further obscured 
this spring by the steel seizure case, Youngs- 
town Company v. Sawyer, 19 LABOR CASES 
§ 66,924, 343 U. S. 937, which would appear to 
lead to the conclusion that the Pewee seizure, 
which is classified as a ‘‘nonstatutory seizure,”’ 
was unconstitutional. If this interpretation is 
correct, the government was not required to 
compensate the owners of the Pewee mine. See 
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United States v. North American Company, 253 
U. S. 330, 333, and other cases cited to this 
effect in the Youngstown case. Of course, the 
government did not raise this defense in the 
Pewee case. 

“ Daily Labor Report, January 2, 1951, No. 
1:A-13; January 3, 1951, No. 2:A-7. 

“ “Tf we thought, as is here contended, that 
the Government’s possession and operation of 
the mines were not genuine, but merely pre- 
tended, we should then say that the Norris- 
LaGuardia Act barred these proceedings. For 
anything less than full and complete Govern- 
ment operation for its own account would make 
this proceeding the equivalent of the Govern- 
ment’s seeking an injunction for the benefit of 
the private enfployers.’’ Cited at footnote 37. 
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plies under the Taft-Hartley Act as under 
the Norris-LaGuardia Act, the question of 
just compensation becomes significant. This 
question was raised in New Jersey in con- 
nection with the 1948 telephone arbitration. 
The lower court decided against the com- 
pany’s claim for compensation, finding that 
“the Company was not actually dispossessed. 
/ The seizure was only what counsel 
calls a ‘protective custodianship’.”® Of the 
employees, the court said, “they did not 
become employees of the State in any ordi- 
nary sense, but only in the peculiar or 
figurative sense intended by the statute.” “ 

This point has not been finally decided 
in the state courts; when the case reached 
the state supreme court, the law, as it then 
stood, was found unconstitutional.“ And 
even after final state determination, the 
United States Supreme Court may find that 
compensation is required. If it does not, 
under the Mine Workers and Pewee cases, em- 
ployees of the seized utilities do not become 
governmental employees and retain their right 
to concerted action under the national act. 


To support the decision of the New 
Jersey lower court, these arguments can 
be presented. Most important, under the 
federal seizures the United States assumed 
in full the role of an employer. As the Court 
said in the Mine Workers case: 


“It is descriptive of the situation to state 
that the Government, in order to maintain 
production and to accomplish the purposes 
of the seizure, has substituted itself for the 
private employer in dealing with those mat- 
ters which formerly were the subject of 
collective bargaining between the union and 
the operators.” “ 


In assuming the role of employer, the 
government instituted changes in working 
conditions and bargained with the repre- 
sentatives of the employees. The Krug- 
Lewis agreement was entered into by the 
government and the mine workers as em- 
ployer and employees. Under the War 
Labor Disputes Act, procedures were estab- 
lished for the adjustment of wages, hours 
and working conditions in seized industries.“ 
John L. Lewis refused to recognize the 
operators as employers of his union members. 


Under the New Jersey law, on the other 
hand, the emphasis is all in the other direc- 





tion. It continues to recognize the utility 
as the employer by making it a party to the 
arbitration proceedings and requiring it to 
put the order of the Board into effect. No- 
where does it give authority for the state 
to change wages, hours and working con- 
ditions, and in so far as the opinion of the 
lower court cited above may be upheld, the 
state has no such authority. In short, the state 
has only assumed a “protective custodian- 
ship” of the property for the real employers, 
and the employees become employees of the 
state, not in the formal sense required by 
the Taft-Hartley Act, but in a “peculiar 
and figurative sense.” 


Miscellaneous Illegal Provisions 


Several minor provisions of the New 
Jersey law also appear in conflict with 
NLRA. 


(1) The New Jersey law permits a closed 
shop.“ While the national act yields to 
more restrictive state union security legis- 
lation, it does not yield to more permissive 
legislation.* 

(2) The state board of mediation is given 
the authority to determine bargaining units 
and to certify bargaining representatives.” 
In industries subject to the jurisdiction of 


the national board, this is its exclusive 
function.” 
(3) The state law requires collective 


agreements to continue for at least one 
year.". Under the national act, contracts 
need not be of any minimum duration and 
may, in fact, be of indefinite duration. The 
New Jersey law requires agreements to be 
reduced to writing;™ the national act re- 
quires that they be reduced to writing only 
upon the request of one of the parties.” The 
state law requires collective agreements to ' 
continue from year to year unless either 
party notifies the other of desired changes 
at least sixty days before each anniversary 
date.“. Under the national act, the agree- 
ment continues in effect only until the ex- 
piration of the sixty-day notice period, if 
that is later than the original expiration date 
of the agreement.” 

(4) The state law does not require bar- 
gaining on modifications during the life of 
an agreement except where employees are 





“@ New Jersey v. Traffic Telephone Workers, 
61 Atl. (2d) 570 (N. J. Ch. Ct., 1948). 

* See footnote 41. 

#4 See footnote 35. 

* Cited at footnote 37. 

# Sec. 5. 

47 Sec. 2 of 1946 law. 

4 Sec. 8 (a) (3). 
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*® Secs. 2 and 3 of 1946 law. 

% Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 

51 Sec. 4 of 1946 law. 

52 See footnote 51. 

53 Sec. 8 (d). 

54 Sec. 4 of 1946 law. 

5% Sec. 8 (d) (4). 


November, 1952 @ Labor Law Journal 











working under terms and conditions not in 
effect at the time the agreement was reached.” 
The national act, as interpreted by the 
NLRB, does not require such bargaining 
only if the terms and conditions of employ- 
ment are dealt with in an agreement of fixed 
duration. If the agreement is silent on the 
subject or if it is of indefinite length, bar- 
gaining is required on sixty-day notice of 
either party.” 


(5) The state law requires that sixty-day 
notice of an impending strike or lockout be 
given at the expiration of the agreement or 
of the period of notification of desire to 
modify. The national act permits a strike 
without further notice at the expiration of 
the agreement or of the period of notifica- 
tion, that is, as much as sixty days earlier.” 


CONCLUSION AND RECOMMENDATION 


The major thesis of this article, although 
it must remain for the time being in the 
conjectural stage, leads to the conclusion 
that only one alternative is left to a state 
seeking to deal with local emergency strikes. 
That alterative—full constitutional “taking” 
of the struck facility with provision for 
compensation, but without dispute-settle- 
ment machinery—is at once the most ex- 
treme and probably the least effective. Seizure, 
which would generally serve to maintain the 
status quo, would throw the weight of gov- 
ernment on the side of the party seeking to 
maintain existing conditions. The result 
would in most cases be stalemate. Thus, if 
a state felt it could not tolerate strikes in 
essential local services, it would neverthe- 


less be forced to an awkward and frequently 
inequitable expedient. 


Despite the reservations already noted by 
the writer on the efficacy of compulsory 
arbitration, it would seem advisable to leave 
to the states more discretion than they 
presently enjoy in the matter of local emer- 
gency strikes. As Justice Brandeis ex- 
pounded in one of his notable dissents: 

“It is one of the happy incidents of the 
federal system that a single courageous 
State may, if its citizens choose, serve as a 
laboratory, and try novel social and eco- 
nomic experiments without risk to the rest 
of the country.” ” 

While to date such experimentation has 
not been conspicously successful in develop- 
ing a better approach to the resolution of 
labor disputes, the way should not be closed 
because the nation as a whole is unwilling 
to risk the difficulties. 

The necessary answer to this problem is 
an amendment to the National Labor Rela- 
tions Act. Such an amendment would de- 
fine circumstances under which the rights 
of employees under Section 7 of the national 
act might be abridged by the states. In 
order to protect these rights against arbi- 
trary infringement, the amendment would 
have to be specific in defining the area of 
state jurisdiction, and review in the federal 
courts would be permitted. 


With this additional leeway granted to 
the states, the nation as a whole will be an 
interested bystander, awaiting any develop- 
ments which might point the way to a more 
harmonious pattern of labor relations. 


[The End] 





WHO GETS WORKMEN'S COMPENSATION? 


Recent court decisions reported in CCH 
WorKMEN’S COMPENSATION LAW _ REporRTS 
include the following: 


A truck driver left his truck and was 
drowned in an attempt to aid a man who 
had broken through the ice on a nearby 
lake. His widow was denied benefits since 
his death did not arise out of his employ- 
ment.—W eidenbach v. Miller, J 2265. 

Compensation was refused a brakeman 
injured in the scope of his employment who 
executed a release with his employer. The 


court held the release an absolute defense 
because a person who signs a contract with- 
out reading it or learning its contents is 
nevertheless bound by its provisions.—Pur- 
vis v. Pennsylvania Railroad Company, § 5095. 


Although the claimant incurred $168 in 
dentist bills as the result of being struck 
across the mouth by the handle of a jack, 
he lost no time from work and was there- 
fore held not to have suffered. any legal 
disability. No benefits—Sekel v. lagenem- 
ma, J 2271. 





56 Sec. 7 of 1946 law. 

| Sec. 8 (d); United Packinghouse Workers, 
89 NLRB 310. 

58 Sec. 2 of first 1947 law. 
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59 Sec. 8 (d) (4). 
© New State Ice Company v. Liebmann, 285 
U.S. 311 (1932). 
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By WILLIAM S. TYSON 


Prevailing Wage Determination: 


in the Construction Industry: 








ONTRACTS AWARDED by the fed- 

eral government in recent months have 
given a new impetus and direction to the 
productive activities of the nation. The com- 
mitment of the United States to combat 
Communist aggression in Korea and to arm 
her Atlantic Pact allies, has occasioned a 
substantial increase in the volume of fed- 
erally financed construction. In the past 
year, upwards to $3 billion have been ap- 
propriated by the, government for the erec- 
tion, alteration, and repair of plants, defense 
facilities, and military and civilian housing 
accommodations.’ The expanding volume 
of federal construction” tends to focus at- 
tention once again on the many problems 
which arise in connection with the adminis- 
tration of federal statutes affecting labor 
standards which are operative in the con- 
struction area. 


The Davis-Bacon Act, as amended in 
1935,° often referred to as the Prevailing 
Wage Law, has particular significance in 
the public constructian field.* The statute, 
in part,° provides that the specifications for 
federal contracts in excess of $2,000, “for 
construction, alteration, and/or repair, in- 
cluding painting and decorating, of public 
buildings or public works of the United 
States or the District of Columbia within 
the geographical limits of the States of 
the Union, the Territory of Alaska, the 
Territory of Hawaii, or the District of Co- 
lumbia, and which requires or involves the 
employment of mechanics and/or laborers, 
shall contain a provision stating the mini- 
mum wages to be paid various classes of 
laborers and mechanics which shall be based 
upon the wages that will be determined by 





1See 73 Monthly Labor Review 776 (Decem- 
ber, 1951). 

2See pamphlet entitled Construction (Decem- 
ber, 1951), issued by the Bureau of Labor Statis- 
tics, Department of Labor. 

346 Stat. 1494 (1931), as amended, 49 Stat. 
1011, 40 USC Sec. 276a (1946). 

4Other federal statutes also affect federal 
labor standards. For example, the Walsh- 
Healey (Public Contracts) Act (49 Stat. 2036 
(1936), as amended 41 USC Sec. 35, and follow- 
ing (1946)) authorizes the Secretary of Labor 
to determine minimum wages for employees 
working on any contract to which the United 
States is a party, which calls for the ‘‘manu- 
facture or furnishing: of materials, supplies, 
articles, and equipment in any amount exceed- 
ing $10,000.’’ Similarly, with respect to govern- 
ment contractors or their subcontractors, the 
Eight-Hour Laws (27 Stat. 340 (1892), as 
amended by 37 Stat. 137 (1912), 37 Stat. 726 
(1913), 54 Stat. 884 (1940), 40 USC Sec. 321 
(Supp. 1951)) limit to eight hours a day the 
hours of employment of laborers and mechanics 
unless such workers receive overtime compensa- 
tion at the rate of time and one half for all 
hours worked in excess of eight in one day. In 
addition, the Fair Labor Standards Act (52 Stat. 
1060 (1938), as amended 63 Stat. 910, 29 USC 
Sec. 201 (Supp. 1950)) requires the payment of 
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minimum wages and overtime to most employees 
engaged in interstate commerce or in the pro- 
duction of goods for interstate commerce. 

This article will confine itself to an examina- 
tion of the prevailing wage standards contained 
in the Davis-Bacon law, as implemented by the 
Anti-Kickback (Copeland) Act (48 Stat. 948 
(1934), 18 USC Sec. 874 (Supp. 1950)), and as 
amended by 63 Stat. 108 (1949), 40 USC Sec. 
276c (Supp. 1949). Other federal statutes (Fed- 
eral Airport Act, as amended, 60 Stat. 170 
(1946), 49 USC Sec. 1101 and following (1946); 
Hospital Survey and Construction Act, 60 Stat. 
1040 (1946), 42 USC Sec. 291 and following 
(1946); National Housing Act, as amended, 53 
Stat. 804 (1939), 12 USC Sec. 1702 and following 
(1946); Housing Act of 1949, 63 Stat. 413, 419, 
430 (1949), 42 USC Secs. 1416, 1459 (Supp. 1951); 
Housing Act of 1950, 64 Stat. 54, 59 (1950), 12 
USC Sec. 1715(c) (Supp. 1951); Revenue Act of 
1950, Sec. 205b(1)(E), 64 Stat. 967, 972 (1950), 
20 USC Sec. 275 (Supp. 1951) (federal aid for 
school construction) include similar prevailing 
wage requirements. 

5Sec. 1, 49 Stat. 1011 (1935), 40 USC Sec. 
276a (1946), as amended, 54 Stat. 399 (1940), 40 
USC Sec. 276a (1946) (extending coverage of the 
act to the Territories of Alaska and Hawaii), 55 
Stat. 49, 53 (1941), 40 USC Sec. 276a(7) (1946) 
(rendering act applicable to negotiated con- 
tracts). 
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the Secretary of Labor * to be prevailing for 
the corresponding classes of laborers and 
mechanics employed on projects of a char- 
acter similar to the contract work in the 
city, town, village, or other civil subdivision 
of the State in which the work is to 
be performed.” 

The act is designed to achieve two pur- 
poses: to assure the maintenance of labor 
standards by protecting the rate prevailing 
in the locality of the construction for em- 
ployees covered by the law,’ and to provide 
for a predetermination of the prevailing 
wage on contracts so that federal construc- 
tion contractors may ascertain what their 
approximate labor costs will be in advance 
of the submission of their bids.’ The very 
nature of the legislation has posed chal- 
lenging problems in which contractors, labor 
organizations, and the government have a 
deep interest. These have been concerned 
largely with the interpretation of the statu- 
tory terms. They include such matters as: 
(a) what area or locality is to be selected in 
determining the prevailing rate of wages; 
(Q) who are “laborers” and “mechanics”; 
(c) when are such workers employed at the 
“site of the work”; (d) what constitutes 
“corresponding classes of laborers and me- 
chanics employed on projects of a character 
similar to the contract work”? An addi- 
tional problem, as yet partly prospective in 
nature, concerns the impact of the wage 
stabilization features of the Defense Pro- 


This article by the Solicitor of the 
United States Department of Labor is 
reprinted from the May, 1952 issue 
of the Wisconsin Law Review. The 
views expressed represent the au- 
thor’s personal opinion and are not 
necessarily the official views of the 
United States Department of Labor. 





duction Act of 1950 upon prevailing wage 
determinations. It will be the purpose of 
this article to explore these problems, and 
to indicate the trend of judicial and adminis- 
trative opinions with respect to them. 


BACKGROUND TO FEDERAL WAGE 
LEGISLATION 


In estimating labor costs prior to 1931, 
a contractor on a federal construction proj- 
ect had to consider but one federal legal 
requirement with respect to maximum hours. 
That was the Ejight-Hour Law’ which 
generally prohibited the employment of 
laborers and mechanics on government con- 
struction works for more than eight hours 
a day.” No federal statute up to that time 
required that such workers be paid the pre- 
vailing wage, although legislation of this 
character had been in effect in several states 
for some years.” 


The impact of the depression in the 
early thirties seriously affected labor stand- 





‘The Secretary of Labor has assigned his 
wage predetermination functions under the 
Davis-Bacon Act to an Assistant Secretary of 
Labor and the Department’s Solicitor. How- 
ever, for convenience, the term ‘‘Secretary of 
Labor” is used throughout this article to desig- 
nate the appropriate authority. 

™See Sen. Rep. No. 332, 74th Cong., 1st Sess. 
Pt. 2, p. 4 (1935): ‘It is very important that 
the prevailing rate of wage principle should 
remain a part of the Federal law of public 
contracts, if local wage standards are to be 
maintained.”’ See also H. R. Rep. No. 2453, 
Tist Cong., 3d Sess. (1931). 


Construction Industry 


8 See footnote 18 below. 


®See footnote 4 below, and 27 Stat. 
(1892), as amended 40 USC Sec. 321 (1946). 


% The law authorized its suspension by the 
President in times of ‘‘emergency’’ (39 Stat. 
1192 (1917), 40 USC Sec. 326 (1946)) or in cases 
of ‘extraordinary emergency’’ (27 Stat. 340 
(1892), as amended 40 USC Sec. 321 (1946)). 

For example, Oklahoma Compiled Laws 
Secs. 7255, 7257 (1921); New York Labor Law 
Art. 8, Sec. 220, enacted 1921. 
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ards in the building and construction trades. 
As a result, numerous complaints were 
made by labor organizations to the effect 
that contractors on federal construction 
projects were taking advantage of the un- 
employment situation by cutting wages in 
the building crafts below the scale which 
had hitherto prevailed. They also contended 
that cheap labor was being imported from 
other areas to the detriment of local wage 
standards.” 


Wage-cutting practices drew opposition 
from sources other than labor. Contractors 
desirous of paying the prevailing rate of 
wages complained that they could not suc- 
cessfully compete for government contracts.” 
Federal contracting agencies discovered that 
contractors who estimated their labor costs 
at less than the prevailing wage rates fre- 
quently experienced difficulty in completing 
their work because of strikes and other 
types of labor unrest. In addition, members 
of Congress became impressed with the 
need for protecting the wage standards of 
workers in their districts from an influx of 
cheap labor drafted from other areas. 


The volume of protest induced Congress 
to enact the original Davis-Bacon Act on 
March 3, 1931.* However, the law covered 
only federal contracts for the construction, 
alteration, and repair of public buildings in 
excess of $5,000 and did not apply to em- 
ployment upon other public works, or to 
painting and decorating operations.” Fur- 
thermore, the statute made no provision for 
a predetermination of prevailing rates in 
advance of the award of a contract. The 
functions of the Secretary of Labor were 


limited to handling disputes as to what the 
prevailing rates were.” Neither was it clear 
whether the prevailing wage provision re- 
ferred to wages in the same craft or to wages 
paid in general on similar construction.” 


Although the act served as a step toward 
stabilization of labor conditions on govern- 
ment building construction by establishing a 
federal minimum wage policy, its weak- 
nesses soon became evident. Since the stat- 
ute did not require any predetermination of 
wages, those contractors who honestly de- 
sired to pay the prevailing rate found it 
difficult, if not impossible, to ascertain their 
labor costs before they submitted their 
bids.* Contractors were able to pay the 
lowest rate for the job classification in the 
construction locality without fear of penalty, 
inasmuch as the act did not make the Secre- 
tary’s determinations retroactive.” 


Further weaknesses were displayed by 
various devices successfully utilized to cir- 
cumvent the new law. One of the most 
popular was to pay the wage prevailing in 
the locality, and at the same time exact 
rebates from the employees. This device was 
commonly known as the “kickback.”” Be- 
cause no records of these rebates were kept 
and no receipts given, detection by officials 
of the contracting agency became difficult. 
A second device was to induce laborers and 
mechanics to form partnerships and sell 
their services to the contractor." By sha- 
dowing substance with form, payment of 
the prevailing rates could be avoided. 

On January 19, 1932,.a Presidential Ex- 
ecutive Order was issued in an attempt to 
remedy some of the statutory shortcom- 





12 See Sen. Rep. No. 332, 74th Cong., 1st Sess., 
Pt. 2, p. 7 (1935). 

See H. R. Rep. No. 2453, 7ist Cong., 3d 
Sess. 2 (1931): “‘. qualified contractors 
residing and doing business in the sections of 
the country to which Federal buildings are 
allocated find it impossible to compete with 
the outside contractors, who base their esti- 
mates for labor upon the low wages they can 
pay to unattached, migratory workmen im- 
ported from a distance ... .”’ See also Sen- 
Rep. No. 1445, 7ist Cong., 3d Sess. 2 (1931). 

14 46 Stat. 1494 (1931). 

% The act declared ‘‘that every contract in 
excess of $5000 in amount . . which requires 
or involves the employment of laborers or 
mechanics in the construction, alteration, 
and/or repair of any public buildings ... 
shall contain a provision’’ requiring payment of 
prevailing wage rates. 46 Stat. 1494 (1931), 40 
USC Secs. 276a to 276a(6) (1946). 


1’. . . in case any dispute arises as to what 
are the prevailing rates of wages for work of a 
similar nature applicable to the contract which 
cannot be adjusted by the contracting officer, 
the matter shall be referred to the Secretary of 
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Labor for determination and his decision there- 
on shall be conclusive on ail parties to the 
contract.’’ See footnote 15. 

17See H. R. Rep. No. 1756, 74th Cong., 1st 
Sess. 3 (1935). 

18 See Hearings before Subcommittee of the 
Senate Committee on Education and Labor, 
pursuant to Sen. Rep. No. 228, 73d Cong., 2d 
Sess., Part I, p. 184 (1934). 

1 See H. R. Rep. No. 1756, 74th Cong., ist 
Sess. 2, 3 (1935). 

® Various methods, some direct, others in- 
direct, were evolved to obtain rebates. Some 
contractors required an advance payment as a 
condition of obtaining employment. Others in- 
structed their foremen to collect the rebate 
after the employee had gone through the pay 
line. For testimony concerning these various 
methods, see Hearings before a Subcommittee 
of the Senate Committee on Commerce, pursuant 
to Sen. Rep. No. 74, 73d Cong., 2d Sess., Vol. i, 
Pt. 5 (1933). 

See Sen. Rep. No. 1155, 74th Cong., ist 
Sess. 3 (1935), to accompany Sen. Rep. No. 3303, 
74th Cong., 1st Sess. (1935). 
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ings.” The order nullified the partnership 
device by requiring that every person em- 
ployed as a laborer or merchanic on a fed- 
eral public building must be regarded as 
employed as such, regardless of any con- 
tractual relationship alleged to exist be- 
tween the contractor or subcontractor and 
the employee. Without any notable suc- 
cess, the order sought to correct the “kick- 
back” abuses by requiring the weekly 
payment of wages without subsequent re- 
duction or rebate, and authorizing periodic 
inspection of a contractor’s books by the 
interested contracting agencies. In addi- 
tion, those agencies were authorized both to 
terminate contracts where it was found that 
the contractor had failed to pay the prevail- 








assembly of a ship intended for hauling war pay 
cargo, these construction workers resemble 
bees in a hive. Integration of wage stabili- 
zation and wage predetermination has had 
a salutary effect in maintaining the quality 
and quantity of such work at a high level. ~ 


2 
Acme Photo 


ing wage rate, and to bring suit against the 
contractor or his surety to recover any 
additional costs incurred in completing the 
project.” However, the Executive Order 
did not deal with the complaint that the 
Secretary did not have predetermination 
functions. Neither the statute nor the order 
materially aided laborers and mechanics 
aggrieved by forced rebates or failure to 
receive the prevailing rates of wages, since 
no administrative remedy was provided for 
recovering the difference between the wages 
actually paid and the legal standards.** More- 
over, there was no coordinated system to 
prevent a contractor who flouted the law on 
one project from being awarded further 
contracts for which he happened to be the 





22 Executive Order No. 5778, January 19, 1932. 

% Such suit could be brought under the 
Hurd Acts, 28 Stat. 278 (1894), as amended 33 
Stat. 811 (1905), 40 USC Sec. 270 (1946). See 
footnote 24 below. 

* Ina decision on July 14, 1932 (12 Comptroller 
General 27), the Comptroller General ruled that 
the Davis-Bacon Act of 1931 conferred no au- 
thority to withhold balances otherwise due a 
contractor for payments to mechanics and 
laborers, even though it might to be established 
that the contractor had not paid the prevailing 
rate of wages. Prior to 1935, unpaid laborers or 
mechanics could enforce their valid claims by 
suit against the contractor or his surety under 
the Hurd Act (28 Stat. 278 (1894), as amended, 


Construction Industry 





33 Stat. 811 (1905), 40 USC Sec. 270 (1946)). 
This remedy, however, was severely restricted. 
A covered employee could institute an action 
only upon the complete performance of the 
contract and final settlement thereof. This 
delay in obtaining redress tended to foreclose 
an effective and speedy remedy. Consequently, 
the statute was amended on August 24, 1935 
(49 Stat. 793 (1935), 40 USC Sec. 270(b) (1946)), 
to provide a right of action to unpaid workers 
who had not received the full amount of their 
wages at the expiration of 90 days from the 
day when they ceased their employment. As 
to the remedy provided by the amendment to 
Davis-Bacon in 1935, see footnotes 39 and 40 
below, and text. 
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low bidder. The necessity for strengthen- 
ing the act and rendering it administratively 
enforceable, in addition to broadening the 
base of coverage, culminated in the passage 
of the Anti-Kickback (Copeland) Act, and 
the 1935 amendment to the Davis-Bacon Act. 


THE ANTI-KICKBACK ACT 


In 1934, Congress dealt with the practice 
of exacting rebates or “kickbacks” by the 
passage of the “Anti-Kickback” (Copeland) 
Act. This law provides that “Whoever, by 
force, intimidation, or threat of procuring 
dismissal from employment, or by any other 
manner whatsoever induces any person em- 
ployed in the construction, prosecution, 
completion or repair” of any federal building 
or work, or any building or work financed 
in whole or in part by the federal govern- 
ment, to give up any part of the compensa- 
tion to which he is contractually entitled, 
shall be fined not more than $5,000 and/or 
imprisoned for not more than five years.” 
Under the statute, the Secretary of Labor 
has made regulations governing contractors 
and subcontractors, including a requirement 
that sworn affidavits be submitted weekly to 
the appropriate federal agencies with re- 
spect to wages paid laborers and mechanics 
during the preceding week.” Pursuant to 
the act, the Secretary has issued regulations 
defining the permissible area of payroll de- 
ductions,” in addition to providing for the 
preservation and inspection of contractors’ 
payroll records.” 


Very few cases involving prosecutions 
under the act have reached the litigation 
stage. On two occasions, however, the Su- 
preme Court of the United States has been 
called upon to construe the scope of the 
statute. In United States v. Laudani.™ the 





Court held that a foreman who compelled 
laborers and mechanics to give him part of 
their wages in order to retain their jobs 
had violated the act since he possessed the 
power to employ and discharge the workers. 
The Court declared the prohibition against 
kickbacks was not directed solely against 
contractors or subcontractors, but also ap- 
plied to supervisory personnel who exer- 
cised many of the powers of employers even 
though they did not act in concert with 
them. Two years later, the same tribunal 
ruled that the statutory prohibition had no 
application to officials of a labor union who 
made personal use of advance payments of 
initiation fees exacted from laborers and 
mechanics as a condition of obtaining em- 
ployment with a federal construction con- 
tractor.” Although the Court recognized 
that the term “whoever” as used in the 
statute would apply to union officials who 
violated union rules by forcing workers to 
pay excessive or unauthorized fees,” it ob- 
served that the union had a closed shop 
agreement with the contractor which author- 
ized the check-off of initiation fees in the 
sums which the officials received. The 
Court concluded that the legislative history 
of the act demonstrated that “evils relating 
to the internal management of unions were 
matters with which Congress did not con- 
cern itself in enacting the Kickback Act.’” 


The Anti-Kickback Act and the regula- 
tions issued by the Secretary of Labor have 
no doubt materially aided in curbing kick- 
back practices.” Thorough supervision and 
investigation of payroll records by contract- 
ing agencies, as well as an alertness on the 
part of affected employees, must continue if 
the act is to accomplish its purpose effec- 
tively. 





7318 USC Sec. 874 (Supp. (1950), replacing 
48 Stat. 948 (1934), 40 USC Sec. 276b (1946). 
The Department of Justice is charged with the 
duty of prosecuting violations. 


2648 Stat. 948 (1934), 40 USC Sec. 276c (1946) 
as amended by Sec. 134 of the act of May 24, 
1949, 63 Stat. 108 (1940), 40 USC Sec. 276c (Supp. 
1951). Pursuant to Sec. 9. of Reorganization 
Plan No. IV, 54 Stat. 1236 (1940), 40 USC 
Sec. 276c (1946), effective June 30, 1940, the 
Secretary of Labor succeeded to the functions 
of the Secretaries of the Treasury and Interior 
in making the regulations to aid in the en- 
forcement of the act. 


The Secretary’s regulatory functions under 
the act are implemented by the False Affidavit 
Act (18 USC Sec. 80 (1946), as amended 62 
Stat. 749 (1948), 18 USC Sec. 1001 (Supp. 1950)) 
which makes it a crime for anyone to willfully 
falsify or conceal a material fact in an affidavit 
submitted to any ‘‘department or agency of the 
United States.”’ 
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27 See Secticen 3.5 of ‘‘Regulations Applicable 
to Contractors and Subcontractors on Public 
Building and Public Work and on Building and 
Work Financed in Whole or in Part by Loans 
or Grants from the United States,’’ 29 Code 
of Federal Regulations Sec. 3.5 (1949). 


% Work cited in footnote 27, at Sec. 3.4. 
297 LABOR CASES { 51,168, 320 U. S. 543 (1944). 


% United States v. Carbone, 10 LABOR CASES 
{ 51,228, 327 U. S. 633 (1946). 

31 Case cited in footnote 30 above at p. 639. 
Compare also United States v. Lombard, 8 
LABOR CASES { 62,035, 54 F. Supp. 537 (DC 
N. Y., 1944); United States v. Fuller, 7 LABOR 
CASES { 61,854, 51 F. Supp. 951 (DC N. Y., 1943): 
United States v. McGraw, 47 F. Supp. 927 (DC 
N. Y., 1942). 


82 See footnote 36 above. 


% For a brief discussion of devices which 
were used to effect rebates of wages, see foot- 
note 20 above. , 
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THE DAVIS-BACON ACT 


By amendment in 1935, Congress lowered 
the jurisdictional amount of federal con- 
tracts subject to the Davis-Bacon Act to 
$2,000,* and brought all public works as 
well as painting and decorating operations 
within its scope. The amendment incorpo- 
rated the changes contained in the Presiden- 
tial Executive Order of January 19, 1932,” 
by providing for the termination of con- 
tracts where the Prevailing Wage Law had 
been violated. It eliminated the partnership 
device as a means of avoiding payment of 
the required rate of wages. More signifi- 
cant, however, were the addition of new en- 
forcement procedures and the changes with 
respect to wage determinations. 


New Enforcement Provisions 


As noted above,” a federal construction 
contractor who failed to pay his laborers 
and mechanics the rate of wages prevailing 
in the construction locality had only to fear 
the cancellation of his contract, or a possible 
suit against him or his surety on a perform- 
ance bond to satisfy any additional costs 
incurred by the contracting agency in com- 
pleting the project. No provision was made 
in the 1931 act by which the laborers or 
mechanics could recover the underpay- 
ments.” The amended act corrected these 
shortcomings by more stringent enforce- 
ment provisions. It directed the Comp- 
troller General of the United States to 
distribute the names of all delinquent con- 
tractors to the various federal contracting 
agencies in an attempt to prevent such con- 


tractors or any firm with whom they later 
become associated from obtaining govern- 
ment contracts for a period of three years.” 
The new act also authorized the Comptroller 
General to pay directly to the laborers and 
mechanics, out of the accrued payments 
which it authorized the contracting agency 
to withhold from the contractor, any wages 
due them.” In the event that the accrued 
payments proved insufficient to reimburse 
the employees, the amendment invested 
them with a right of action or intervention 
against their employer’s sureties to recover 
any differences in wages.” 

It should be noted that the act itself 
provided no centralized agency to enforce 
its provisions. In practice, the enforcement 
was scattered among all the contracting 
agencies of the United States Government. 
Under Reorganization Plan No. 14, of 
1950," however, the Secretary of Labor 
is authorized, in order to assure consistency 
of enforcement, to “prescribe appropriate 
standards, regulations, and procedures” and 
to make such investigations with respect to 
the enforcement of, and compliance with, 
the labor standards under the Davis-Bacon 
Act and the other statutes covered by the 
plan, as he deems desirable. Under author- 
ity thus conferred, the Secretary of Labor 
has issued appropriate regulations, effective 
July 1, 1951, providing for uniformity in ad- 
ministration and enforcement of the labor 
standards provisions of various statutes 
relating to federal construction financed in 
whole or in part by federal funds or guar- 
antees.” Thus, the Secretary’s functions and 





*% The jurisdictional amount under the original 
act was $5,000. See footnote 15 above. 

%5 See footnote 22 above. 

36 See footnote 23 above. 

™ See footnote 24 above, and text. 

3% Sec. 3(a), 49 Stat. 1011 (1935), 40 USC Sec. 
276a-2a (1946). 

*® See footnote 38. Sec. 1 of the act declares 
that ‘‘there may be withheld from the con- 
tractor so much of accrued payments as may 
be considered necessary by the contracting 
officer to pay the laborers and mechanics em- 
ployed by the contractor or any subcontractor 
on the work the difference between the rates 
of wages required by the contract to be paid 
laborers and mechanics on the work and the 
rates of wages received by such laborers and 
mechanics.’’ See Comptroller General's opinion 
(21 Comptroller General 197, 1939 (1941)) con- 
struing this section. 

*# Sec. 3(b), 49 Stat. 1011 (1935), 40 USC Sec. 
276a-2b (1946). The section further declares 
that in such proceedings ‘‘it shall be no defense 
that such laborers and mechanics accepted or 
agreed to accept less than the required rate of 
wages or voluntarily made refunds.”’ 

115 Federal Register 3176 (March 13, 1950), 
gg 1267 (1950), 5 USC Sec. 133z-15 n (Supp. 
1951). 
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* Regulations, Part 5, 16 Federal Register 
4430 (May 12, 1951). A further responsibility 
in connection with the Davis-Bacon Act was 
placed upon the Secretary of Labor with the 
passage of Sec. 10 of the Portal-to-Portal Act 
of 1947 (61 Stat. 84 (1947), 29 USC Sec. 259b(3) 
(Supp. 1951)). This section provides that the 
Secretary of Labor shall be the agency upon 
whose written administrative regulation, order, 
ruling, approval, or interpretation, contractors 
may place reliance in performing contracts 
under the Davis-Bacon law. An employer may 
also place reliance upon any administrative 
practice or enforcement policy of the Secretary 
with respect to the class of employers to which 
he belongs. Consequently, if a federal construc- 
tion contractor pleads and proves, in any 
action or proceedings brought against him for 
failure to pay the wages prescribed under the 
Davis-Bacon Act, that the act or omission com- 
plained of ‘‘was in good faith in conformity 
with and in reliance on’”’ the Secretary’s regula- 
tions, orders, etc., the contractor shall not be 
subject to liability or punishment. This is so 
notwithstanding that after the act or omission, 
the Secretary’s regulation, order, etc. is modi- 
fied or rescinded or is determined by judicial 
authority to be invalid or of no legal effect. 
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responsibilities no longer end with the de- 
termination of prevailing rates. 


Predetermination 
of Prevailing Wage Rates 


Under the original Davis-Bacon Act, 
the wage determination functions of the 
Secretary of Labor could be exercised only 
after a federal construction contract had 
been awarded.* Consequently, contractors 
found it difficult to estimate their labor costs 
in advance of their bids.* In addition, many 
laborers and mechanics found they were be- 
ing paid the lowest rate for the job classifi- 
cation in the project locality since the 
Secretary’s determinations were not retro- 
active.” The need for an advance schedule 
of wage rates for the various classifications 
of covered employees upon which contrac- 
tors could rely prompted Congress to alter 
the wage determination procedure. The 
1935 amendment authorizes the Secretary 
to predetermine the prevailing wage rates 
for the proposed construction locality. 


Prior to the advertisement for bids or 
prior to the execution of negotiated con- 
tracts on a federal construction project, a 
federal contracting agency must submit a 
request to the Secretary of Labor for a de- 
termination of the wage rates prevailing in the 
locality of the proposed project for the 
various classifications of laborers and me- 
chanics whose employment thereon will be 
required.“ When such rates have been de- 
termined, they are communicated to the 
agency which transmits them to the various 
construction contractors interested in ob- 
taining the contract. In general, these pre- 
determinations, unless modified, are effective 
for a period of ninety days. If the contract, 
for some reason, is not awarded within that 
time, the agency is requested to refer the 
rates to the Secretary who ascertains whether 
they continue to represent the wages being 
paid in the construction locality. After ap- 
proval or change, the rates are effective 
for an additional ninety-day period. 


On occasion, however, contracting agen- 
cies have neglected to request redetermina- 
tions where the original wage determina- 
tions have not been incorporated in contracts 
within the prescribed time limit, with the 


result that the rates originally determined 
no longer reflect the prevailing wage in that 
area. Since neither the original Davis-Bacon 
Act nor its amendatory law invested the 
Secretary with the enforcement authority 
to require a resubmission, little could be 
done to effectuate a resubmission, With 
the adoption of Reorganization Plan No. 14, 
referred to above,” and its broad grant of 
authority to prescribe standards, regulations, 
and procedures to be observed by federal 
contracting agencies, the Secretary now 
possesses that enforcement power. ‘This 
should help to prevent the recurrence of 
situations in which misrepresentation of 
the prevailing wage rates to a contractor 
may result in liability on the part of the 
government for damages.* 


Locality of Construction 


Under the amended Davis-Bacon law, the 
Secretary of Labor is directed to determine 
the wage “prevailing for the corresponding 
classes of laborers and mechanics employed 
on projects of a character similar to the 
contract work in the city, town, village, or 
other civil subdivision of the State in which 
the work is to be performed. . >: Tae 
wage to which a worker is entitled under 
prevailing wage legislation depends upon 
several factors, among which are a deter- 
mination of the prevailing wage in the con- 
struction locality for each job classification, 
a proper classification of his duties, and 
the character of the project involved. 


In canvassing wage rates, the Secretary 
is guided by the wages paid to laborers and 
mechanics on projects of a comparable char- 
acter in the immediate locality. Where, for 
example, a federal construction contract 
calls for the erection of a warehouse in a 
particular town or city where other com- 
parable buildings have been or are being 
constructed, the problem of establishing a 
prevailing wage rate requires a survey of the 
wages paid for similar skills on these other 
projects. However, in the case of large, 
unique projects such as an atomic energy 
plant there may be no comparable work 
within the immediate vicinity on which to 
base the wage rates applicable to such 
construction. In addition, the labor supply 
in the area may be insufficient to furnish 





438 See footnote 16 above. 

44 See footnote 18 above. 

45 See footnote 19 above. 

“This request is submitted on Davis-Bacon 
Form 11. 

47 See footnote 41 above. 
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See, for example, Albert & Harrison v. 
United States, 12 LABOR CASES { 63,551, 68 F. 
Supp. 732 (Ct. Cls., 1946), cert. den. 331 U. S. 
810 (1947). 

# 49 Stat. 1011 (1935), 40 USC Sec. 276a (1946), 
amending 46 Stat. 1494 (1931). 
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the requisite number of skills. In such a 
case, the canvass must be extended beyond 
the limits of the immediate area if a realistic 
prevailing wage is to be determined. 


An example of such a situation arose some 
years ago with respect to a military project 
in Pasco, in the State of Washington. The 
project, costing $130 million was to be built 
in a town which had a population of 4,000. 
Although the Secretary had determined 
wage rates under the Davis-Bacon Act for 
government contracts in the neighborhood 
of Pasco, the jobs were quite small in con- 
trast to the proposed project. In addition, 
a sufficient quantity of skilled workers needed 
to complete the project was not available 
in the town. After investigation, the Secre- 
tary established the prevailing wage at the 
rates which were being paid in Spokane, 
Washington, some 120 miles away, because 
it was the nearest metropolitan city with a 
sufficiently large labor supply and had 
projects of a somewhat similar character in 
the process of construction. 


While a major objective of the Prevailing 
Wage Law is to protect local labor stand- 
ards ‘on federal construction projects, other 
factors must of necessity be considered by 
the Secretary in determining prevailing 
wages, factors dictated by the nature of the 
construction industry. For example, the 
labor supply in the immediate construction 
area may be too small to staff the comple- 
ment of workers needed to complete the job 
efficiently and within a reasonable time. 
Under such circumstances, a contractor is 
obliged to resort to other labor areas to 
obtain the necessary skills. Where the wage 
being paid in the immediate project area 


is less than the wage prevailing in adjacent 
labor supply areas, it is unlikely that con- 
tractors will be able to import skilled la- 
borers and mechanics to work for the lower 
rate. As a practical matter, therefore, the 
locality of the project must be viewed as 
including a large enough area to offer a 
source for the necessary labor supply.” 
As a general rule, such a source of labor 
supply may be found in the nearest large city. 
Consequently, in administering the act, where 
there has been no construction of a compa- 
rable character in the vicinity of the project, 
the Secretary of Labor has, since the en- 
actment of the amended act in 1935, consis- 
tently taken into account the wage rates 
paid in the nearest large city.™ 


The legislative history of the Davis-Bacon 
Act indicates that Congress intended the 
Secretary to have sufficient administrative 
discretion to take the source of labor sup- 
ply into account in predetermining wage 
rates.” This view would seem to be borne 
out by one of the few decisions which have 
been handed down under the act. In Albert 
& Harrison v, United States," the Court of 
Claims observed that “. the rate deter- 
mined to be the prevailing rate is, by hy- 
pothesis, the rate customarily paid, and the 
rate at which a contractor could expect to 
hire his labor.” ™ Moreover, the legislative 
history would seem further to indicate that 
the phrase “city, town, village, or other 
civil subdivision of the State’ was not meant 
to delimit the scope of inquiry into prevail- 
ing wage rates, but was used to mark out 
the area which Congress sought to protect 
against the depression of local wage rates.” 





5° Where a ‘‘locality’’ has been selected, the 
next task is to determine the prevailing wage 
rates there. Pursuant to Regulations No. 503, 
Sec. 2 (September 30, 1935) (29 Code of Federal 
Regulations Sec. 1.2 (1949)) as prescribed by the 
Secretary of Labor, the wage rates to be re- 
garded as prevailing are (a) the rates paid 
in the locality to the majority of those em- 
ployed in the corresponding crafts on projects 
that are similar to the contract work; or (b) if 
there is not a majority paid at the same rate, 
then the rate paid to the greater number, 
provided such greater number consitutes 30 
per cent of those so employed; or (c) in the 
event that less than 30 per cent of those so 
employed receive the same rate, than the 
average rate. 


Substantially the same standards as those 
set forth in the foregoing regulations are con- 
tained in the New York State prevailing wage 
law noted above in footnote 11. 


Sec. 10 of the Regulations directs that, in 
making investigations with respect to the ascer- 
tainment of prevailing wage rates, the solicitor 
shall consult such sources as: (1) state labor 
departments; (2) craft unions; (3) general con- 
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tracting associations; and (4) municipal of- 
ficials. 29 Code of Federal Regulations Sec. 1.10. 


5t Although Sec. 7(2) of the Secretary of 
Labor’s Regulations No. 503 (September 30, 
1935) provides in part that projects outside the 
county or other civil division in which the work 
is to be performed shall not be considered in 
determining prevailing rates in the locality, it 
further provides that where ‘‘there has been no 
construction of a similar character [there] in 
recent.years, .. . wage conditions in the 
nearest large city’’ shall be taken into account. 
29 Code of Federal Regulations Sec. 1.7 (b) 
(1949). 

52See the discussion’ between Congressmen 
Connery and O'Connor, 75 Congressional Record 
12365-12366 (1932). This discussion arose during 
debate on a proposed amendment to the original 
Davis-Bacon law (S. 3847). Although this 
amendment was vetoed by the President on 
July 1, 1932, its substance was included in the 
1935 act. 

53 Cited in footnote 48 above. 

% Case cited in footnote 48 above at p. 734. 


55 See footnote 52 above. 
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Some mention should be made of the re- 
viewability of the Secretary’s prevailing 
wage determinations. Nothing in the Davis- 
Bacon Act provides for a judicial review 
of such determinations, and indeed the ques- 
tion has never squarely arisen with respect 


to the amended act. However, the United 
States Supreme Court has at least indirectly 
provided an answer in Perkins v. Lukens 
Steel Company,™ a case involving the Walsh- 
Healey Public Contracts Act. Although the 
two acts apply to different classes of work 
and differ in the standards they establish with 
respect to workers’ wages, they are similar 
in that they both require the inclusion in 
government contracts of stipulations to the 
effect that the wage rates to be paid will not 
be lower than the applicable standard deter- 
mined by the Secretary of Labor on the 
basis of the rates he finds to be prevailing 
for the appropriate locality.” In the Lukens 
Steel case a contractor brought suit to enjoin 
the Secretary from applying a wage deter- 
mination, made under the Walsh-Healey 
Act, in which an area including many states 
was used in the determination of the pre- 
vailing minimum wages in a particular 
industry “in the locality in which the mate- 
rials, supplies, articles, or equipment are to 
be manufactured or furnished.” * The Court 
of Appeals for the District of Columbia, 
taking the view that the selection of such 
a wide range of states as the “locality” 
constituted an abuse of discretion, held that 
an injunction could issue. In directing that 
the injunction be dissolved, the Supreme 
Court stated: 


“That [Walsh-Healey] Act does not de- 
part from but instead embodies the tradi- 
tional principle of leaving purchases necessary 
to the operation of our Government to ad- 
ministration by the executive branch of 
Government, with adequate range of dis- 
cretion free from vexatious and dilatory 
restraints at the suits of prospective or 
potential sellers. It was not intended to be 
a bestowal of litigable rights upon those de- 
sirous of selling to the government... .”™ 


In describing the Secretary’s functions in 
administering the Walsh-Healey Act, the 
Court concluded: 


“The Secretary of Labor is under a duty 
to observe those instructions just as a pur- 
chasing agent of a private corporation must 
observe those of his principal. In both in- 
stances prospective bidders for contracts 
derive no enforceable rights against the 
agent for an erroneous interpretation of the 
principal’s authorization. For erroneous 
construction of his instructions, given for 
the sole benefit of the principal, the agent 
is responsible to his principal alone because 
his misconstruction violates no duty he 
owes to any but his principal. The Sec- 
retary’s responsibility is to superior execu- 
tive and legislative authority.” ® 


It would seem that the principles estab- 
lished by this decision with respect to the 
reviewability of predeterminations as to 
wages for government contract work are 
applicable to wage predeterminations under 
the Davis-Bacon Act.” 


‘‘Mechanics and Laborers”’ 


“Mechanics and laborers employed di- 
rectly upon the site of the work” must be 
paid not less than the prevailing wage rates 
as predetermined by the Secretary of Labor.” 
As a general rule, those whose work is 
clerical, supervisory, or nonmanual in na- 
ture are not considered laborers and me- 
chanics for the purposes of the act. 


Questions concerning the designation of 
employees as laborers and mechanics have 
not arisen too frequently in connection with 
prevailing wage legislation. The Secretary 
of Labor has, however, had occasion to 
rule that guards, watchmen, timekeepers, 
and bookkeepers, when acting in those 
capacities, are not covered by the Davis- 
Bacon Act. On the other hand, he has 
held that a night watchman who helped 
water down concrete walls and unload and 
check materials during the construction of 
a hospital financed in part by the United 





56 2 LABOR CASES { 17,061, 310 U. S. 113 (1940). 

5% The stipulation as to wages required in 
every government supply contract subject to 
the Walsh-Healey Act is that employees work- 
ing on the contract goods will be paid ‘‘not less 
than the minimum wages as determined by the 
Secretary of Labor to be the prevailing mini- 
mum wages for persons employed on similar 
work or in the particular or similar industries 
or groups of industries currently operating in 
the locality in which the materials, supplies, 
articles, or equipment are to be manufactured 
or furnished under said contract.’’ 49 Stat. 
2036 (1936), 41 USC Sec. 35b (1946). 

58 See footnote 57 above. 
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® Case cited in footnote 56 above at p. 127. 

© Case cited in footnote 56 above at, p. 129. 
See also, 12 Comptroller General 27, 28 (1932). 

Cf. Texas Highway Commission v. El Paso 
Building & Construction Trades Counsel, 19 
LABOR CASES { 66,089, 234 S. W. (2d) 857 (Tex. 
S. Ct., 1950), rehear. den. January 3, 1951. 

® The Davis-Bacon Act (49 Stat. 1011 (1935), 
40 USC Sec. 276a (1946) provides: ‘‘. . . every 
contract based upon these [the advertised] 
specifications shall contain a stipulation that the 
eontractor or his subcontractor shall pay all 
mechanics and laborers employed directly upon 
the site of the work, unconditionally and not 
less often than once a week.”’ 
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States was entitled to the prevailing wage 
for concrete wetters and unloaders for the 
portion of his time spent in such duties. 
The Secretary has also taken the position 
that employees who clean bathrooms and 
windows in a federally financed housing 
project are laborers or mechanics where 
these duties are performed prior to occupancy. 

Some decisions with respect to the ques- 
tion of who are laborers and mechanics 
have been rendered in connection with the 
Eight-Hour Laws. The Secretary has con- 
strued the terms “laborers” and “mechanics” 
as used in these laws as synonymous with 
the corresponding terms in the Davis-Bacon 
Act. With respect to the Eight-Hour Laws, 
the Attorney General has observed: 

“In the administration of the statute the 
term ‘laborers and mechanics’ has_ been 
given a somewhat broad meaning [and] 
the inclusion or exclusion of particular 
employees presents a question largely of 
fact, having regard to the actual duties of 
the employees concerned .... It is, under 
all the circumstances, a well-warranted as- 
sumption that the Congress has intended 
the 8-hour law to have a broad application 
and to be liberally construed with this end 
in view. Furthermore, the administrative 
practice during the years that have elpased 
since enactment of the law is entitled to 
much weight when now interprefing it.” ® 
Among the workers held to be “laborers 
and mechanics” within the meaning of the 
Eight-Hour Laws are blacksmiths and their 
helpers,“ and railroad firemen, engineers 
and brakemen at a dam construction project.” 


Corresponding Classes 
on Similar Projects 


It is obvious that the determination of 
a correct prevailing rate for a job classifica- 
tion is meaningless if a worker receives the 
prevailing wage paid to a common laborer 
when in fact he performs the duties of a 
carpenter. 


The original Davis-Bacon Act was not 
explicit on the matter of classification, since 
it merely required the payment of wages 
prevailing on work of a similar nature.” 
Indeed, many contractors were able to cir- 
cumvent the law by hiring mechanics as 
common laborers, and then assigning them 
to tasks which fell within the purview of 
one of the skilled crafts.“ The amended 
act, by requiring the payment of wages 
prevailing for “corresponding classes” of 
workers employed on projects of a similar 
character, has provided a more definite 
criterion. As it has been pointed out, “the 
amendment was designed to make clear 
that Congress intended the prevailing rates 
for corresponding classes of laborers and 
mechanics to be determined on the basis 
of the type of the project rather than the 
tvpe of duties performed by the workman.” ® 


The Secretary of Labor alone is vested 
with the authority under the act to deter- 
mine the proper classifications and wage 
rates for laborers and mechanics.” The 
contractor, in starting the work, places the 
worker within a classification. Such clas- 
sification should be in accordance with the 
duties to be performed. If, after the work 
is begun, it is found either by the con- 
tracting officer or upon investigation by 
the Department of Labor that an employee 
is not being paid the wage rate predeter- 
mined for the class of work he is perform- 
ing, the contracting officer may require the 
contractor to classify the worker properly, 
and may withhold from the contractor suf- 
ficient funds to reimburse the employee.” 


The task of the contracting agencies and 
the Secretary in properly classifying work 
operations is affected by two major fac 
tors—the type of construction in the locality 
and the operation which the _ individual 
worker performs. For example, with re- 
spect to the type of construction, there 
ray be different local rates for commercial 
as compared with residential construction, 





* See 39 Cpinions of the Attorney General 232, 
234, 237 (1939). 

* See 26 Opinions of the Attorney General 64, 
69 (1906). 

®5 See 29 Opinions of the Attorney General 232 
(1939). 

* 46 Stat. 1494 (1931). 

*7 See Sen. Rep. No. 332, 74th Cong., 1st Sess., 
Part 2, p. 5 (1935). 

* In the Matter of the Determination of Pre- 
vailing Wage Rates for Construction Work at 
Pantex Ordnance Works, Carson County, Texas, 
Report of the Referee, August 23, 1951, United 
States Department of Labor. In this case, 
the contractors contended that the rates paid 
the workers on the public highway work in the 
area should govern because the road work 
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construction in connection with the Pantex 
Ordnance work was similar, if not identical in 
character, to the public road work. The referee 
granted the similarity of the work but con- 
cluded that it did not follow ‘‘that the public 
road projects are of a character similar to the 
Pantex project’? (italics supplied). ‘‘To the 
contrary,’’ the referee pointed out, ‘‘the Pantex 
project must be viewed as a whole and not 
divided into a series of small projects. ath, 
To divide Pantex, or any smaller industrial 
project, into many separate projects would re- 
sult in confusion and be entirely unrealistic.”’ 

© United States v. Murphy, 11 F. Supp. 572 
(DC Mich., 1935); Kelly v. Grimshaw, 11 LABOR 
CASES { 63,101, 161 Kan. 253, 167 Pac. (2d) 627 
(1946). 

7 See note 39 above. 
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or for highway as compared with heavy 
construction. In connection with the work 
of particular employees, job classifications 
may be considerably multiplied in areas 
where there is a high degree of unionization. 


In a sense, therefore, the task of a con- 
tracting agency investigator is one of dual 
inquiry. He must first determine upon 
what type of construction the worker is to 
be employed. His next step is to deter- 
mine the classification into which the 
worker’s operations fit. 


The problem of job classification extends 
equally to the employment of apprentices. 
Many contractors make it a practice to 
hire apprentices in the various crafts and 
skills. By doing so, the contractor need 
only pay the rate established for an ap- 
prentice which is, of course, less than the 
skilled worker’s wage. It is entirely pos- 
sible that a federal construction contractor 
may contemplate the employment of “ap- 
prentices” who will be required to perform 
skilled operations and yet will receive only 
the apprentice wage rate. To forestall such 
practices, the Secretary has:directed that a 
worker may not be classified as an ap- 
prentice and be paid the apprentice rate 
on government construction projects unless 
he is registered in a bona fide apprentice- 
ship program, registered with a state ap- 
prenticeship agency recognized by the 
Federal Committee on Apprenticeship of 
the Department of Labor, or if no such 
recognized agency exists in a state, it shall 
mean a program registered with the Bureau 
of Apprenticeship of the Department of 
Labor.” 


Employment ‘‘Directly 
upon the Site of the Work’’ 


The benefits of the Davis-Bacon Act are 
applicable to laborers or mechanics em- 
ployed “directly upon the site of the work.” ” 
The term “site of the work” normally ap- 
plies only to those laborers and mechanics 
who are actually engaged in work at the 
physical location where the construction is 
taking place. However, there may be situ- 
ations in which the activities of particular 





employees of the construction contractor 
or subcontractor are functionally so closely 
related to the construction operations that 
they must be considered to be employed 
directly upon the site of the work, even 
though some part of their activity may 
necessarily require that they go off the 
site in the performance of these duties. 


In ascertaining whether particular labor- 
ers or mechanics are performing activities 
directly upon the site of the work for a con- 
tractor or subcontractor under the con- 
struction contract, the functional as well as 
the geographic aspects of their activities 
may therefore require consideration.™ An 
important question in such situations is 
whether the work in which the laborers 
or mechanics are engaged is functionally 
integrated with the construction work taking 
place at the work site or is directed to 
some other end. 


This may be illustrated by the work of 
truck drivers who make recurrent trips 
to and from the work site carrying aggre- 
gate to be used in mixing concrete at the 
construction site. The Secretary of Labor 
has determined that such work, when per- 
formed for a contractor or subcontractor 
performing the construction work called for 
by the.contract is, in essence, an integral 
part of the construction work involved in 
the preparation of the concrete at the site. 
On the other hand, such workers have not 
been regarded as covered where their ac- 
tivities in hauling materials to the work 
site are functionally no more than a de- 
livery operation on behalf of a material- 
man or on behalf of a contractor engaged 
only in fabricating or processing such ma- 
terials, in pursuance of a government con- 
tract, at places other than the site of the 
construction work. 

Work that is not a part of the construc- 
tion called for by the contract is not with- 
in the coverage of the act, even though 
performed on the construction site. Thus, 
in a recent case, the Secretary of Labor 
was asked whether the employees of a pipe 
manufacturing company which had a gov- 
ernment contract to install aqueduct pipe 
were covered by the act while they were 





™ The standards for employment of appren- 
tices on federal projects can be found in a 
pamphlet entitled The National Apprenticeship 
Program (1950) published by the Department 
of Labor. 

™ See footnote 62 above. Compare the per- 
tinent sections of the National Housing Act of 
1935, as amended, 53 Stat. 804 (1939), 12 USC 
Sec. 1702 and following (1946); Housing Act of 
1949, 63 Stat. 413, 419, 430 (1949), 42 USC Secs. 
1416, 1459 (Supp. 1951); Housing Act of 1950, 
64 Stat. 54, 59 (1950), 12 USC Sec. 1715¢c (Supp. 
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1951), which do not contain the term “‘site of 
the work.”’ 

7% Cf. Brogan v. National Surety Company, 246 
U. S. 257, 261 (1918), where the court, in con- 
struing a federal statute (33 Stat. 811 (1905)), 
which applied to persons who ‘‘furnished labor 
or materiais used in construction or repair,”’ 
pointed out that the extent of the supplier's 
involvement in the construction work depended 
on the function he performed in connection with 
it as well as on the proximity of his activities 
to the work. 
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engaged in fabricating pipe in the com- 
pany’s plant on the site of the construction 
project. The evidence showed that it was 
only a fortuitous circumstance that the 
plant was located on the site of the work; 
that as in its other twelve plants the com- 
pany manufactured a variety of pipe there, 
only some of which could be used in con- 
nection with the aqueduct work; and that 
it could not be said that functionally the 
efforts of the pipe-making employees were 
directed toward carrying forward the con- 
struction work rather than the company’s 
established manufacturing program. 


THE IMPACT OF THE WAGE 
STABILIZATION PROGRAM 


The Defense Production Act of 1950 con- 
fers upon the President the authority to 
stabilize wages.“ Pursuant to that au- 
thority, the Wage Stabilization Board was 
established in the Economic Stabilization 
Agency to formulate a system of wage 
controls.” On January 30, 1951, the board 
issued an order stabilizing wages at the 
levels which existed on January 25, 1951,” 
with certain exceptions.” 


Standing alone, it may be argued, the 
order requires the Secretary of Labor to 
select those rates which were predeter- 
mined for the construction locality prior 
to the effective date of the wage freeze as 
controlling for the award of all future 
federal construction contracts in that area. 
However, when read in connection with 
Section 402 (d) (2) of the Defense Pro- 
duction Act—which declares that “No ac- 
tion shall be taken under authority of this 
title with respect to wages ... which is 
inconsistent with the provisions of 
any other law of the United States, 
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the Secretary’s predetermination functions 
would not appear to be so limited. This 
area of possible inconsistency in the ad- 
ministration of the current wage stabiliza- 
tion program has been eliminated, however, 
by the announcement that the Wage Stabili- 
zation Board, after consultation with the 
Secretary, has established a 12-man com- 
mission, composed of four public, four in- 
dustry, and four labor representatives, to 
administer wage stabilization in the build- 
ing and construction industry. 


This new commission, created under 
General Wage Regulation 12, adopted by 
the Board on May 31, 1951,” is directed 
to conform to the “regulations, policies, 
orders, and decisions” of the Wage Stabili- 
zation Board in stabilizing wage rates in 
the building and construction field.” In 
establishing the commission, however, the 
board pointed out “the special character- 
istics of the industry make many of the 
Board’s present regulations, intended for 
general applicability to industrial employ- 
ment relations, technically unsuited to the 
building and construction industry.” ™ Since 
the automatic application of the board’s 
regulations to the building and construction 
industry has been thus determined inap- 
propriate, the commission will submit to the 
board for its approval adaptations of the ex- 
isting General Wage Regulations to the 
building and construction industry. Gen- 
erally speaking, of course, the policy of the 
board’s General Wage Regulations will serve 
as a basic guide to the commission in the 
formulation of its decisions.” 


Regulation No. 1 of the Construction In- 
dustry Stabilization Commission, issued July 
26, 1951, “carries out the mandate of the 
Board to stabilize wages on the basis of 
area rates, so far as practicable.”™ Em- 





™ 64 Stat. 798 (1950), 50 USC Appendix Secs. 
2102b (3), (5) (Supp. 1951). 


™ Executive Order 10161, Part IV, Secs. 403(a), 
(b) (September 9, 1950), 15 Federal Register 
6105 (September 12, 1950). 


™% Wage Stabilization Board, General Regula- 
tion No. 2 (January 30, 1951), 16 Federal Regis- 
ter 816 (1951). 

™ For example, the board authorized wage 
increases where a written agreement raising 
wages was executed on or before January 25, 
1951, or where the increase was formally com- 
municated to the employees on or before that 
date, or where an increase was awarded by an 
arbitrator or referee on or prior to that date, 
provided, however. that these increases were to 
take effect not later than fifteen calendar days 
after January 25, 1951. Wage Stabilization 
Board, General Regulation No. 2 (February 1, 
1951), 16 Federal Register 1014 (1951). 


% 64 Stat. 798 (1950), 50 USC Appendix Sec. 
2102d (2) (Supp. 1951). 
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716 Federal Register 6640 (1951). 


%In furtherance of the stabilization effort 
by the board in the establishment of a Con- 
struction Industry Stabilization Commission, 
the Secretary advised the board’s chairman in 
a letter dated June 1, 1951, that ‘‘in determin- 
ing prevailing rates of wages under the Acts 
in which I am charged with such function, I 
shall as a matter of Administrative policy not 
determine any wage rate to be prevailing in 
excess of that wage rate which the Commission 
approves for stabilization purposes in a par- 
ticular area, unless unusual circumstances or 
compelling evidence to the contrary are pre- 
sented.’” See WSB press release of June 1, 
1951. 


8116 Federal Register 6640 (1951). 


82 See Statement of Considerations, Construc- 
tion Industry Stabilization Commission Regula- 
lation No. 1, July 26, 1951, 16 Federal Register 
7565. 


8 See footnote 82. 
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The minimum adequate yearly budget 
total cost for a family of four has 
risen $171 in the last year, and $561 
since war broke out in Korea. This 
minimum budget today costs $4,155 
a year if a man works full 
time. He needs $2 an hour to pro- 
vide even a minimum living for his 
family, and millions of us have wages 
far below that figure.— 


William Green, AFL president. 





ployers in the building and construction in- 
dustry are permitted under this regulation 
to pay mechanics and laborers employed 
directly on the site of the construction 
project at certain preapproved rates: the 
Davis-Bacon rate if the project is federally 
financed; the rates authorized by the com- 
mission for specific job classifications in 
specific areas through publication in the 
Federal Register; or the rates legally paid, 
on the effective date of the regulation, under 
existing area collective bargaining agree- 
ments. Further, under this regulation, “Ap- 
plications for adjustment in rates in areas 
where rates are customarily fixed by col- 
lective bargaining may be filed by the 
parties engaged in collective bargaining, and 
in other areas, applications may be filed by 
the party who normally sets the rate 
unilaterally.” ™ 

Needless to say, it is much too early 
at this time to attempt to assess the extent 
of the impact which the wage stabilization 
program will have on federal labor stand- 
ards statutes which are operative in the 
construction area. World War II experi- 
ence, in this connection, suggests the likeli- 
hood of an effective and extensive integration 
of wage stabilization and wage predeter- 
mination functions in the construction industry. 

During World War II,.the stabilization 
of wage rates in a given area required uni- 
form rates among construction contractors 
if defense construction projects were to 
have an equitable distribution of various 
classes of skilled construction workers. 
Wages were stabilized according to various 
areas, rather than for the individual con- 





tractor in view of the migratory character 
of many contractors, and the limited dura- 
tion of most projects. To facilitate the work 
of the Wage Adjustment Board, established 
on May 29, 1942," in stabilizing wages ac- 
cording to area rates, the Secretary directed 
the Davis-Bacon staff, in addition to its 
other duties, to service the board, to make 
investigations of prevailing rates, and to 
place at the board’s disposal the extensive 
prevailing wage records which the staff had 
collated.” Further, the Secretary stated he 
would, “unless compelling evidence to the 
contrary be presented, accept as prevail- 
ing those wage rates which were prevailing 
on July 1, 1942 [the effective wage control 
date], unless adjusted by recommendation 
of the Board Ae 


Thus, the Secretary’s prevailing wage de- 
terminations in the various construction 
areas aided the board in establishing the 
stabilized wage rate. Conversely, the board’s 
award of increases over the stabilized rates 
was adopted in predeterminations under 
the Davis-Bacon law. Integration of wage 
stabilization and wage predetermination func- 
tions in the construction industry was 
achieved during World War II through the 
close relationship which was established be- 
tween the Wage Adjustment Board and the 
staff administering the Davis-Bacon Act in 
the Department of Labor. The arrange- 
ment, unique in the stabilization program, 
developed out of the experience in prevail- 
ing wage rate determination the depart- 
ment had obtained under the Davis-Bacon 
Act during the years before the war and 
was founded upon the effective cooperation 
of labor and industry in the construction 
industry in both aspects of the work. 


The expansion of our national defense 
potential has greatly increased the number 
of construction contracts recently awarded 
by the federal government. The urgency 
for making the United States militarily 
strong, however, suggests the caution that 
labor standards for construction workers, 
as well as other employees, must be main- 
tained if their necessary skills and efforts 
are to be effectively utilized. The Davis- 
Bacon Act and related statutes serve to 
assure the maintenance of those labor stand- 
ards in the construction industry. 


[The End] 





See Statement of Considerations, cited at 
footnote 82. 

% Secretary of Labor Administrative Order 
No. 101 (May 29, 1942). Pursuant to Executive 
Order 9250 (7 Federal Register 7871. (October 3. 
1942)), the President designated the National 
War Labor Board to carry out the wage policies 
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contained in the amended Emergency Price Con- 
trol Act for all industries. However, the order 
explicitly preserved the Wage Adjustment 
Board and its functions. 

6 See footnote 85. 

87 See footnote 85. 
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T IS SMALL COMFORT to a contest- 

ant in a legal proceeding to be told that 
he is in the right, but that his cause must 
fail for technical reasons. A _ particularly 
frustrating technicality is the NLRB juris- 
dictional yardstick. Even though a dispute 
is clearly within the Board’s power realm, 
that body can refuse to decide it unless 
certain tests are met. Specifically, the 
Board requires that the employer involved 
must engage in interstate activities to a 
degree likely to affect interstate commerce 
sufficiently to justify spending government 
time and money in preventing or resolving 
the dispute. The Board’s right to prescribe 
such tests has been upheld by the courts. 


The fact that the jurisdictional standards 
are well known does not, in all instances, 
remove the hazard of doubt because the 
3oard is not bound to follow them. There 
have, in fact, been cases where the tests 
were not imposed. Therefore, no employer 
to whom the NLRA applies can be abso- 
lutely certain that the Board will refuse 
to act on a labor dispute in his business, 
although his involvement in interstate com- 
merce is less than the prescribed minimum. 
The dilemma faces employers seeking relief 
from alleged union unfair-labor practices, as 
well as those defending charges brought by 
unions or employees. 

A recent case involved a self-employed 
electrical contractor. He was engaged in 
several construction projects along with 
several other employers. Three unions with 
members at work on the projects objected 
to the employment of the electrical con- 
tractor. Their business agents threatened 
to picket one of the other employers if 
the electrical contractor worked on the jobs, 
Workmen were solicited to engage in sec- 
ondary strikes or boycotts. One of the 
unions went so far as. to place the elec- 
tri¢ian’s. name on. an unfair list, making” jit 


Labor Relations 





impossible for him to secure contracts with 
builders. 

There was no doubt, if the facts as stated 
could be proven, that there had been a sec- 
ondary boycott in violation of Section 8 (b) 
(4) (A) of the amended National Labor 
Relations Act which states in part: “It 
shall be an unfair labor practice for a labor 
organization or its agents... to engage in 
fl forcing or requiring any employer or 
self-employed person to 
business with any other person. . 


cease doing 

Despite the apparent strength of his case, 
the electrical contractor was unable to get 
relief. In Administrative Decision of the 
General Counsel, 2 CCH Lapor Law ReE- 
Ports (4th Ed.) 911,832, Case No. 394, 
September 26, 1952, it was held that the 
effect of the dispute on interstate commerce 
was insufficient to warrant action by the 
Board. The Board’s standards of taking 
jurisdiction were: $500,000 for direct inflow 
from out-of-state or $1,000,000 for indirect 
inflow, or a combination of percentages 
totalling 100 per cent. Total direct and in- 
direct out-of-state purchases by all the em- 
ployers involved amounted to $139,000 and 
$185,000, respectively. 

The general counsel stated: (1) The 
Board’s test for determining assertion of 
jurisdiction in secondary boycott cases de- 
pends upon the commerce of the primary 
employer and that of the secondary em- 
ployers to the extent that the latter wer« 
affected by the conduct involved, Jamestown 
Builders Exchange, 2 CCH Lazpor Law Re- 
ports (4th Ed.) § 10,629, 93 NLRB 386; 
(2) this case did not meet this test even 
by taking the total commerce figures of 
the secondary employers, since the total 
direct out-of-state purchases of both the 
primary and secondary employers consti- 
tuted only 29.3 per cent of the amount of 
said purchases required under Federal Dairy, 
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Inc., 2 CCH Lasor LAw Reports (4th Ed.) 
7 10,335, 91 NLRB 638; (3) in addition, 
the total indirect out-of-state purchases of 
both the primary and secondary employers 
constituted only 18.6 per cent of the Board’s 
requirements in Dorn’s House of Miracles, 
Inc., 2 CCH Lasor Law Reports (4th Ed.) 
7 10,337, 91 NLRB 632; and (4) together, 
the direct and indirect purchases repre- 
sented 47.9 per cent of the Board’s criteria 
set forth in Rutledge Paper Products, Inc., 2 
CCH Lasor Law Reports (4th Ed.) § 10,339, 
91 NLRB 625. 


In Federal Dairy the Board refused to 
rule on the dispute although the direct 
inflow was well over $400,000 but less than 
$500,000, and annual sales of $1 million 
were all within the state. 


In Dorn’s House a retail appliance dealer 
had bought more than $2 million in mer- 
chandise in a year. All but $192,000 came 
from outside the state to local distributors 
who resold to the employer. Sales of $3 
million were all within the state. The 
Board took jurisdiction on the basis of the 
indirect inflow test. Prior to the Dorn’s 
House case, the Board had occasionally 
refused to assert jurisdiction over certain 
retail enterprises where the sole basis for 
doing so would have been inflow. 


The direct outflow test was laid down 
in Stanislaus Implement and Hardware Com- 
pany, 2 CCH Lasor Law Reports (4th Ed.) 
7 10,340, 91 NLRB 618. “In future cases,” 
the Board said, “we will exercise jurisdic- 
tion over employers which annually ship 
goods valued at $25,000 or more out of a 
State.” 


A combination of all the tests was applied 
in the Rutledge case. There the employer 
resisted the assertion of jurisdiction and 
proved that his business fell short of the 
requirements. However, since his inflow 
was 90 per cent and his sales 15 per cent 
of the prescribed minimums, the Board 
added the two and took jurisdiction. 


A perplexed employer such as the disap- 
pointed electrical contractor need not despair 
despite this maze of rules. An appeal to 
the courts in a secondary boycott dispute 
which the Board refused to hear had pre- 
viously born fruit. In Joliet Contractors 
Association, 2 CCH Lasor Law Reports (4th 
Ed.) ¥ 10,074, 90 NLRB, No. 93, a glaziers’ 
union held up a group of contractors on a 
construction project. It seemed a clear 
case of secondary boycott but not enough 
interstate activity was involved to meet the 
Board’s yardsticks. Assertion of jurisdic- 
tion was refused. 
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The Seventh Circuit swept aside the rea- 
soning of the Board and said that the 
impact of the alleged boycott on interstate 
commerce was “substantial” by the Board’s 
own tests. “We do not think,” the court 
said, “the Board has the unbridled discre- 
tion to evaluate such impact by any stand- 
ard which its fancy may suggest as expedient 
in a particular case. This yardstick 
approved by the courts does not square 
with the Board’s treatment in the instant 
case of the contractors separately and inde- 
pendently of each other and of the building 
and construction industry in the Joliet area 
purely as a local activity.” 


This case would indicate that, while the 
Board has full discretion to write its own 
figures on a jurisdictional slide rule, the 
courts will stand by to see that the discre- 
tion is not abused. 


When the Board heard the Joliet dispute 
(2 CCH Lasor Law Reports § 11,648, 99 
NLRB, No. 146) in obedience to the order 
of the court, the employer succeeded in 
establishing that the union “intended and 
calculated to induce and encourage [the 
subcontractor’s] employees to cease work 
: because an object of its conduct was 
to cause [the subcontractor] to cease doing 
business with” the general contractor. 


Union Telegram Trick Works; 
NLRB Rules Election Valid 


Eight employees of a Chicago garage 
were about to choose a collective bargain- 
ing agent. The UE union and an independ- 
ent organization were contesting the right 
to represent them. Shortly before the elec- 
tion, the foreman handed each man a sealed 
envelope containing a telegram. The mes- 
sages were electioneering appeals from the 
independent union, containing promises of 
increased wages. When the first one was 
opened and read, the UE president, on hand 
for the voting, advised the foreman that 
by passing out the telegrams, he was inter- 
fering with the election. Despite the warn- 
ing, the messages were distributed. The 
independent union won the election, and 
the UE protested to the NLRB. 


The Board ruled, in International Har- 
vester Company, 2 CCH Lasor Law Reports 
(4th Ed.) $11,834, 100 NLRB, No. 198 
(1952), that the election would stand and 
certified the independent group as the bar- 
gaining representative. The facts showed 
that neither the foreman nor any other com- 
pany representative had any prior knowl- 
edge that the independent intended to or 
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actually did direct the telegrams to the 
voters. There was no evidence that the 
foreman offered any indication that the com- 
pany supported the wage promises contained 
in the messages. It was held, therefore, that 
there had been no interference with the free 
choice of the employees, since the foreman 
had been neutral throughout the election. 


Ouster of ALPA Head Upheld 


Union determination of such internal mat- 
ters as removal of an officer has no govern- 
ing law other than its constitution and by- 
laws so long as these violate no statute or 
public policy. The Seventh Circuit made 
that ruling on October 16 in deciding Talton 
v. Behncke, 22 Lapor Cases { 67,187. 


The case arose in 1951 when the Air Line 
Pilots Association fired its president, and 
he defied the action and remained in office. 
A class suit was instituted to enjoin him 
from acting as president; he counterclaimed 
to enjoin his named successor from holding 
the office. 


The board of directors of the union 
changed its constitution between conven- 
tions, in an extraordinary session, appar- 
ently for the express purpose of providing 
a method to summarily recall the president. 
The lower court found for him, overruling 
its master. In reversing, the Seventh Circuit 
noted that the district judge “relied upon 
the postulates that defendant was entitled 
to notice and hearing and had been given 
none; that the directors had no power to 
amend the recall provision and that the 
notice of the meeting, in order to justify 
amendment, should have included advice as 
to such subject matter.” 


NLRB Rules ‘‘Discrimination”’ 
Not Essential to Back-Pay Order 


For several years the company had gen- 
erously given each employee a Christmas 
bonus on the eve of the holiday. In 1949, 
without notice, the custom was discon- 
tinued. When the employees returned to 
work after Christmas, there was grumbling. 
Eleven of the men decided to protest to 
the president of the company. They named 
two spokesmen who were told that the 
employer could not afford the bonus that 
year. The two men were ordered to return 
to work or leave the premises. 


The spokesmen told the president that 
they felt they were entitled to legal advice. 
The two men left the shop after telling 
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their nine associates not to go to work until. 
their return. A few minutes later, the 
president entered the shop, learned of the 
absence of the two and summarily fired 
them. He then ordered the nine to go to 
work or get out. All but one obeyed him. 
The dissenter was also discharged. 


None of the employees involved was a 
member of any union. However, the three 
who had lost their jobs immediately sought 
membership in a union in the community 
and advocated the same course to other em- 
ployees of the company. The case was 
then presented to the NLRB. The Board 
found that the employer had violated Sec- 
tion 8 (a) (1), NLRA, even though the men 
were not formally unionized at the time of 
the incident. By acting in concert, the 
Board said, the employees involved consti- 
tuted themselves a labor organization. In 
discharging them the employer had dis- 
criminated against them and their “organ- 
ization.” 


The Eighth Circuit affirmed the Board’s 
order for reinstatement with back pay but 
relieved the employer of the stigma of “dis- 
crimination.” It was held (Modern Motors, 
Inc. v. NLRB, 22 Lapor Cases 67,153) 
that the evidence afforded no basis for a 
finding of violation of Section 8 (a) (3) 
(discrimination) as a fact, on the premise 
that the discharges discouraged member- 
ship in a labor organization. Nevertheless, 
the court said, the work stoppage by the 
three employees was for the purpose of 
presenting a grievance concerning condi- 
tions of employment and to make a rea- 
sonable attempt to get the grievance solved. 
The discharge, therefore, was “wrongful” 
even though not “discriminatory” and en- 
forcement of the Board’s reinstatement-with- 
back-pay order was granted. 


In a somewhat similar case decided the 
same day by the Eighth Circuit (NLRB v. 
J. I, Case Company, 22 Lazor Cases § 67,152), 
a union steward was discharged one morn- 
ing, apparently for reasons unconnected 
with his position in the labor group. Three 
other union officials tried, at noon, to insti- 
gate a walkout in protest. They made 
known their plans to some of the other em- 
ployees during the lunch hour in the plant 
cafeteria. 


When work was resumed after the meal, 
the three ringleaders started a march 
through several aisles of the plant, expect- 
ing the other workers to join the parade. 
They had little success. A few men fol- 
lowed them for a time but withdrew and 
returned to work when they realized that 
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the demonstration was not catching on. 
Only about a dozen of the plant’s 2,000 
employees participated in the march at any 
given time. When the leaders reached their 
own work stations they had only two fol- 
lowers. Having failed, they all returned 
to work. The entire disturbance had lasted 
only 15 minutes. 


As a disciplinary measure, the company 
discharged the three leaders because they 
had “walked off the job without the per- 
mission of foreman and attempted to incite 
a plant walkout.” The two die-hard fol- 
lowers were given layoff punishment for 
“helping and participating in unlawful walk- 
out.” As in Modern Motors, the NLRB 
found violations of Sections 8 (a) (1) and 
8 (a) (3). And again the Eighth Circuit 
upheld the reinstatement and_ back-pay 
the employer’s action in- 
volved “interference with legal concerted 
activities for mutual aid or protection. .. .” 
However, the court again said “the mere 
discharge of a union member, which hap- 
pens to be wrongful on some other ground 
under the Act but which has been made 
without the existence of any reasonable 
implication of a union basis or motive,” is 
not a violation of Section 8 (a) (3). 


High Court Considers Labor Cases 


The current docket of the United States 
Supreme Court contains a number of labor 
cases. The status of the more important 
ones is indicated in the following list: 


Dismissed per curiam—Division 26 of 
Street Electric Railway Employees v. City 
of Detroit, appeal from Michigan Supreme 
Court, 20 Lapor Cases § 66,708, Dkt. No. 
207. 


Affirmed on appeal—Tide Water Associ- 
ated Oil Company v. Robinson, Superior Court 
of Contra Costa County, California, Dkt. 
No. 148. 


Certiorari Granted—American Newspaper 
Publishers Association v. NLRB, to CA-7, 
20 Lasor Cases {§ 66,691, Dkt. No. 53. 
Local Union No. 10, United Association of 
Journeymen v. Graham, to Virginia Supreme 
Court of Appeals, Dkt. No. 86. NLRB 
v. Dant, to CA-9, 21 Lapor Cases { 66,837, 
Dkt. No. 97. Ford Motor Company v. Huff- 
man, to CA-6, 21 Lasor Cases § 66,799, Dkt. 
No. 193. International Union, UAW-CIO v. 
Huffman, to CA-6, 21 Lasor Cases § 66,799, 
Dkt. No. 194. NLRB v. Seven-Up Bottling 
Company of Miami, Inc., to CA-5, 21 LaBor 
Cases § 66,919, Dkt. No. 217. NLRB uv. 
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Gamble Enterprises, Inc., to CA-6, 21 Lasor 
Cases J 66,947, Dkt. No. 238. Radio Officers’ 
Union, AFL v. NLRB, to CA-2, 21 Lasor 
Cases J 66,938, Dkt. No. 230. NLRB v. In- 
ternational Brotherhood of Teamsters, to 
CA-8, 21 Lapor Cases § 66,921, Dkt. No. 301. 
Unexcelled Chemical Corporation v. U. S., t 
CA-3, 21 Lasor Cases 7 66,925, Dkt. No. 
293. NLRB v. Rockaway News Supply Com- 
pany, Inc., to CA-2, 21 Lapor Cases { 66,951, 
Dkt. No. 318. 


Certiorari Denied—Modern Manufacturing 
Company, Inc. v. NLRB, to CA-2, 21 Lasor 
Cases § 66,734, Dkt. No. 54. Jnternational 
Typographical Union v. NLRB, to CA-7, 20 
Lasor Cases § 66,691, Dkt. No. 56. Olsen 
v. Arabian American Oil Company, to CA-2, 
21 Lasor Cases { 66,897, Dkt. No. 62 
NLRB v. Arthur Winer, Inc., to CA-7, 21 
LaBpor Cases { 66,791, Dkt. No. 78. Deena 
Products Company v. United Brick & Clay 
Workers, to CA-6, 22 Lapor Cases J 67,123, 
Dkt. No. 117. Electric Auto-Lite Company 
v. NLRB, to CA-6, 21 Lasor Cases { 66,941, 
Dkt. No. 124 Hotel & Restaurant Em- 
ployees’ & Bartenders’ International Union 
v. Richards-Greenfield, Inc., to Michigan Su- 
preme Court, Dkt. No. 127. Local 12, VAW 
CIO v. NLRB, to CA-6, 21 LaAsor CASES 
7 66,941, Dkt. No. 140. Deena Products 
Company v. NLRB, to CA-7, 21 Lasor Cases 
66,822, Dkt. No. 163. Williams v. NLRB, 
to CA-4, 21 Lapor Cases § 66,866, Dkt. No. 
237. Sanson Hosiery Mills, Inc. v. NLRB, 
to CA-5, 21 Lasor CAsEs ¥ 66,878, Dkt. No 
243. Nabors v. NLRB, to CA-5, 21 Lapor 
Cases { 66,928, Dkt. No. 316. Glenn L. Mar- 
tin Nebraska Company v. Culkin, to CA-8, 
21 Lapor Cases § 67,036, Dkt. No. 326. 


Examine Firing for Refusal 
to Cross Picket Line 


Whether discharge of an employee for 
refusal to cross a picket line was unfair is 
a question the United States Supreme Court 
agreed to take under consideration when 
certiorari was granted on October 27 in 
NLRB v. Rockaway News Supply Company, 
Inc. The Second Circuit had ruled (21 
LaBor CASES § 66,951) that the discharge 
was not unfair since the employee involved 
had violated a reasonable rule limiting con- 
certed activities to nonworking time. The 
court also said that refusal to cross a picket 
line at the plant-of another employer is a 
protected concerted activity if it is intended 
to aid the picketing union, but not if en- 
gaged in merely to avoid being called a 
“scan.” 
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Big Labor Groups Forge Ahead 
in Post-Korea Wage-Price Race 


The merry chase of wages and prices 
that began with the Korean fighting was 
an equal struggle up to 1952. This year, 
the wages of large groups in the American 
labor force have moved ahead of prices as 
they are reflected in the Consumers’ Price 
Index. The workers out in front include 
those in (1) manufacturing, based on hourly 
straight-time earnings; (2) retail trade, 
based on average hourly earnings; and 
(3) clerical and professional positions, based 
on average weekly earnings. This and other 
information compiled by the Director of 
Defense Mobilization is included in the 
seventh quarterly report of the ODM to 
the President. Developments during July, 
August and September in wage controls, 
wage increases and work stoppages are 
outlined in the report, along with their 
effect on the national economy. 


The Defense Production Act amendments 
of 1952 required the termination of the old 
Wage Stabilization Board and its replace- 
ment by a new board with more limited 
authority. Although the basic statutory 
powers of the board relating to control of 
wages remain unimpaired, the board was 
severely restricted in the part it can play 
in wage disputes. The new board was in- 
stalled on August 5. Like its predecessor, 
it is tripartite, and composed of 18 mem- 
bers, with equal representation of public, 
industry and labor. 


Prior to its termination on July 29, the 
old WSB completed action on the steel 
dispute when it approved the terms of the 
steel settlement, and established procedures 
for expeditious handling of similar settle- 
ments in other basic steel and iron ore 
cases which were not involved in the dispute. 


Wages ... Hours 


The final settlement followed in many 
respects the WSB recommendations of 
March 20. The wage adjustment as finally 
determined was 12.5 cents, plus an increase 
averaging 3.5 cents to maintain appropriate 
internal job rate relationships, effective 
March 1, 1952, and fringe benefits of about 
5.5 cents. 

The WSB had recommended wage in- 
creases of 12.5 cents effective January 1, 
1952, plus two increments of 2.5 cents each 
at six-month intervals thereafter, and fringe 
benefits of 8.5 cents. The parties’ agree- 
ment on shift differentials, holiday pay, 
geographical differentials and vacations is 
identical with the board’s recommendations. 
The board had recommended that an agree- 
ment be reached covering a period of at 
least 18 months, with no wage reopening 
prior to June 30, 1953; as finally agreed to, 
the contract covers a period of about two 
years (until June 30, 1954), with provision 
for a reopening on wages on June 30, 1953. 
The board’s recommendation for time-and- 
one-quarter for Sunday work, effective next 
January 1, was not incorporated in the 
settlement. 

The board had 
parties the adoption of the union shop, but 
not the form of union shop. Under the 
settlement, a new employee signs a union 
membership application when he is hired. 
Following 15 days of employment and prior 
to 30 days of employment, the new em- 
ployee may withdraw this application. Old 
employees are not required to apply for 
membership. Any employees are permitted 
an opportunity to leave the union during a 
15-day period prior to the termination of 
the current contract. 


recommended to the 


The extent to which the terms of the 
steel settlement will affect companies en- 
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gaged in steel fabricating and other oper- 
ations is still uncertain. Many of these 
companies have deviated from the basic 
steel-wage adjustment pattern. Also, the 
fringe adjustments which are being adopted 
by the basic steel industry are largely long- 
established in many of the fabricating plants. 


A special procedure has been provided 
by the board for expeditious handling of 
applications for adjustment from fabricat- 
ing plants to permit continuance of clearly- 
established historical tandem relationships 
on wage movements. 

The retiring WSB also approved the 
agreements negotiated in the aluminum in- 
dustry. Approval of these agreements was 
based upon their similarity to the basic 
steel settlement and the historic wage re-— 
lationships between the two industries. 


The new board -is faced with several 
major policy issues. The board must ascer- 
tain the practical effect of the separation 
of the disputes function from the wage 
stabilization authority. The role available 
to the board in advising disputants of the 


effect of its regulations on the economic 
aspects of disputes remains to be clarified. 


In line with Congressional policy on sus- 
pension of controls, the board has under- 
taken studies to determine the feasibility 
of the suspension of wage controls in cer- 
tain areas. The question of wage adjust- 
ments based on productivity considerations 
also remains for board appraisal. 


HE BOARD is now examining interre- 

lationships between the wage structure 
of those groups of employees exempted by 
the statute and that of the groups remaining 
under the wage stabilization program. 


Except for the steel dispute, industrial 
relations throughout the nation were rela- 
tively peaceful during the third quarter. 
Major work stoppages were averted in both 
the aluminum and copper industries. 

While no new major work stoppages 
involving 10,000 workers or more began in 
July, there were several of varying length 
in August and also in September. Idleness 
at plants of two major aircraft 





Wage rates of large groups paralleled 


the CPI after Korea; edged ahead in 1952 


producers in September af- 
fected vital aircraft production. 
In addition, stoppages occurred 


in the farm equipment industry 
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and in brass fabricating plants 
in New England. A stoppage 
at the Paducah, Kentucky 
atomic-energy plant involving 
10,000 workers began on Au- 
gust 4 but was terminated on 
September 9. 

3argaining on wages is cur- 
rently under way in a number 
of major industries. Indus- 
which have opened or 
will shortly undertake negoti- 
ations include electrical ma- 
chinery and meat packing. In 
the case of the rubber indus- 
try, a general wage increase 
of 10 cents an hour has been 
agreed to recently by major 
producers. 


onsumers’ 


tries 


Major East Coast shipbuild- 
ing companies have recently 
concluded an agreement which 
provides for an increase of 
approximately 10 per cent in 
the rate of first-class skilled 
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*Excluding overtime and shifts in employment among industries. 





2 mechanics, Increased holiday 
and vacation benefits are also 
included in this: settlement. 
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United Press Telephoto 


Economic Stabilizer Roger L. Putnam, left, confers in his 
office with Chairman Archibald Cox of the Wage Stabiliza- 
tion Board after the board had announced it had slashed 
40 cents off the $1.90 a day wage boost agreed on by 
the soft coal industry ond John L. Lewis. Putnam said he 
felt the board had “‘done a very courageous thing, once 
again saying no to an unstabilizing wage increase.” 





and the basic wage rates 
of most types of workers 
which prevailed until earlier 
this year. 

During the quarter the 
various railroad unions took 
steps to reopen their long- 
term agreements, which run 
until October 1, 1953. Un- 
der the terms of these agree- 
ments, wage changes can 
be discussed on or after 
July 1, 1952, provided gov- 
ernment wage stabilization 
policy permits annual-im- 
provement wage increases. 
In taking their action the 
railroad brotherhoods have 
expressed their contention 
that such wage increases 
are permissible. 

The 1952 amendments to 
the Defense Production Act 
exempted professional engi- 
neers, architects and certified 
public accountants from sal- 
ary stabilization controls. 
Although the Salary Sta- 
ebilization Board recognized 
the importance of preserv- 
ing customary differentials 
between salaried groups, it 
nevertheless refused to al- 
low increased salary levels 
of the exempted categories 
to be a basis for raising re- 
lated salaries and, in effect, 
to nullify the salary stabili- 
zation program. Therefore, 
the Office of Salary Sta- 
bilization issued an inter- 
pretation which emphasized 





Producers comprising a considerable part 
of the copper industry have recently signed 
a contract calling for a basic eight-cent 
general wage increase with one-half cent 
increments for each grade above the basic 
rate. It is expected that the board will 
shortly receive petitions from the parties 
asking for the approval of wage adjust- 
ments provided in these agreements. 

Collective bargaining negotiations are 
again under way in the California aircraft 
industries, where a major work stoppage was 
called off at the request of the President. 

The chart on the opposite page does not 
reflect the effects of settlements negotiated 
after July, but does show the generally 
parallel relations between consumers’ prices 
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that the exemption of these 
groups must not be a “key 
to unlock stabilization to permit a free flow 
of increases for all categories of employees.” 

In the last three months the board has 
steadily simplified and increased the self- 
administration features of its regulations. 
Orders and regulations were combined and 
codified into one document—covering most 
individual employee adjustments as well as 
general adjustments to maintain compen- 
sation relationships among groups of em- 
ployees. 


WSB Chairman Cox Upholds 
Slicing Coal Wage Increase 


“A wage stabilization program under 
which an excuse was found for approving 
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every increase requested by a powerful group 
would be a fraud,” said Chairman Archibald 
Cox of the Wage Stabilization Board in a 
statement upholding the slicing of 40 cents 
a day off the increase of $1.90 a day agreed 
to by bituminous coal operators and miners 
recently. The WSB majority held that $1.05 
a day was permissible to offset the rise in 
the cost of living since January 15, 1951, 
and the remaining 45 cents a day was ap- 
provable in line with the board’s responsi- 
bility to maintain proper wage relationships 
and prevent hardships and inequities. 


Chairman Cox’s statement summarizing 
the opinion of the WSB follows: 


“After thorough consideration of all the 
facts, the Wage Stabilization Board has 
reached a decision on the applications of 
the bituminous coal operators for approval 
of a proposed wage increase of $1.90 a day 
for 375,000 miners. 


“The position of the Public Members of 
the Board is that an increase of $1.50 a day 
is all that can be approved under our regu- 
lations and policies. Approval of any fur- 
ther amount would damage our national 
effort to halt inflation. 


“Of the total approvable increase, $1.05— 
or approximately 13 cents an hour—is per- 
missible to offset the rise in the cost of 
living since January 15, 1951. The increase 
in the cost of living since that date is 5.9 
percent, while the miners’ current average 
straight time hourly earnings is [are] $2.21. 
Thus, General Wage Regulation 8 allows 
an increase of about 13 cents. 


“An additional increase of 45 cents a day 
—or approximately 5 cents an hour—is ap- 
provable under the Board’s responsibility to 
maintain proper wage relationships and pre- 
vent hardships and inequities. In perform- 
ance of this function, the Board has permitted 
wage rates to rise somewhat above rigid 
adherence to cost of living formulas in sev- 
eral major industries. It would discriminate 
against the miners to deny them an increase 
comparable to those approved in airframe, 
aluminum, automobiles, copper, petroleum, 
rubber, shipbuilding and steel. However, 
fairness and equity forbid approval of in- 
creases for miners greater than those re- 
ceived by other groups. Using January 15, 
1950, as a base, the $1.50 a day increase will 
give the miners ‘equal treatment.’ No group 
will have received more. Most groups will 
have received measurably less. 


“In addition to the $1.50 wage increase, 
the miners bargained for an additional con- 
tribution to their welfare fund of 10 cents 
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Today, if a man is not making at 
least $60 a week, he is better off 
dead, but if he is only making $60 
a week, by the end of the week he 
doesn't have enough money to buy 
the poison—and so he can’t afford 
to live and he cannot afford to die 
and you leave the poor man in an 
awful fix.—Walter Atkinson, of the 
International Association of Machin- 
ists, quoted in The Machinist. 





a ton, or the cost equivalent of a 70-cent 
daily wage increase. Under WSB regula- 
tions specific approval of the royalty pay- 
ment is not required. 


“We have considered the various argu- 
ments made for approval of the full increase 
such as the contentions that the excess is 
needed to compensate the miners for fringe 
benefits enjoyed by other workers, to main- 
tain annual earnings and to keep real wages 
in step with increased productivity. Our ex- 
amination of all available statistical infor- 
mation convinced us that these arguments 
are not supported by fact and are contrary 
to stabilization policies applicd to al] other 
workers. If we were to use them to ap- 
prove the application, they would be quickly 
recognized as flimsy excuses for a wage 
increase actually greater than any consist- 
ent with an honest stabilization program. 
If we did this here, other unions would 
seek, with adequate justification, to follow 
the same course. They would press the 
Board to grant them equal increases under 
one excuse or another. The Board could 
do little but yield. A wage stabilization 
program which deliberately violated the 
democratic principle of equality would soon 
become intolerable. A wage stabilization 
program under which an excuse was found 
for approving every increase requested by 
a powerful group would be a fraud. 


“The real issue before us in this case, 
therefore, is whether we shall now abandon 
the fight against inflation when inflationary 
pressures have not subsided and the cost of 
living continues to rise. Our decision is 
against such a step. This conforms to the 
will of Congress which wrote into law a 
program of economic stabilization. We be- 
lieve it also conforms to the earnest de- 
sire of the American people for effective 
anti-inflation controls. 


“The foundation of a free society is volun- 
tary acceptance of the decisions reached 
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under the processes of democratic govern- 
ment. A Congress elected by the people 
made wage stabilization the law of the land. 
The bituminous coal miners have fared well 
under a free democratic society. No group 
has more to lose by its destruction. The 
coal miners do not need a Wage Stabiliza- 
tion Board to teach this lesson. No group 
has sacrificed more of toil or blood to keep 
us free. It must be our hope that the sound 
common sense of the coal miners and the 
wisdom of their leaders will lead them to 
share in the national endeavor to remain 
strong and free. For both the miners and 
their leaders must know that freedom— 
their freedom—cannot long survive when 
the supremacy of law is challenged by 
naked power.” 


What Is Unemployment? 


A Dayton, Ohio real estate salesman sold 
nothing and earned nothing during a two- 
month period early this year. He did, how- 
ever, apply for and receive unemployment 
benefits from the state. When the Ohio 
Bureau of Unemployment Compensation 
found him out, they asked the courts to 
tell the man he had not been “unemployed” 
and that he would have to repay the money 
received. The bureau won the case. 


The man was employed, the court ruled, 
even though he was unable to earn anything 
during the two months.—Sink v. Bureau of 
Unemployment Compensation (Common Pleas 
Court, Montgomery County, Ohio, June 20, 
1952). 


Failure to Keep Records 
Costly to Employers 


A Louisiana dairy, its 19 employees and 
their union worked harmoniously together 
for two years under a contract which called 
for a 54-hour workweek. Agents of the United 
States Department of Labor investigated and 
told the workmen about the Fair Labor Stand- 
ards Act. After learning that they might be 
entitled to one half their regular wage for the 
number of hours worked in excess of 40 per 
week during the entire period, plus an equal 
amount in liquidated damages and attorney 
fees, the employees brought suit against the 
dairy. More than $29,000 was involved. 


A merry mixup ensued. The dairy, union 
and employees had all believed they were 
exempt from the FSLA and subject to the 
jurisdiction of the Interstate Commerce Act 
(Section 204 of the Motor Carrier Act of 
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1935). Hence, no detailed records of duties 
performed were maintained. The company 
was unable to shoulder the burden of proof 
that any of the men had performed exempt 
duties exclusively. The dairy, however, was 
lucky in that nine of the men voluntarily 
withdrew from the case. 


The judge was as unhappy as the defend- 
ant. He commented: “The nature of the 
case is such that there has been much con- 
fusion in the pleadings, the trial proceedings 
and oral argument, which has continued 
into the briefs, with more or less haphazard 
discussions of the evidence dealing with 
each complainant, mis-spelling of names, inter- 
spersing of law with the facts, without 
orderly arrangement, and long quotations 
from decisions, running into seventy-five 
pages, legal cap, for the plaintiffs and about 
fifty-five pages for the defendant. This 
manner of presenting the case has added 
unduly a great deal of extra labor on the 
part of the Court, which could have been 
minimized - 


The court held (Jvey v. Foremost Dairies, 
Inc., 9 FEpERAL CarrIERS Cases { 80,792) 
the dairy liable for the overtime and attor- 
ney fees. Liquidated damages were not 
imposed because “everyone, employees, their 
labor union and employer honestly and in 
good faith believed that they were not 
covered by the statute in question.” 

The case illustrates the danger of failure 
to keep accurate and detailed records of 
employees’ duties in reliance on a belief that 
the FSLA does not apply simply because 
the parties agree that it does not and con- 
tract in the light of that misunderstanding. 

Relief from liquidated damages was al- 
lowed the defendant on the basis of Sec- 
tion 11 of the Portal-to-Portal Act which 
gives the court discretionary authority to 
so rule where the defendant satisfactorily 
pleads and proves that he acted in good 
faith, This must be accompanied by a 
showing of reasonable grounds for belief 
that. the FSLA was not being violated. 
The facts of the case certainly indicate that 
the court was on sound ground in granting 
the relief. 

A similar case, Tobin v. Fowler & Wil- 
liams, Inc., 22 Lapor Cases § 67,156 (DC 
Pa.), was decided on September 16, 1952. 
The employer was an interstate motor car- 
rier. Among his employees was a painter 
who spent most of his time painting the 
bodies of the carrier’s motor vehicles, and 
three utility men in the garage who spent 
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most of their time servicing and refueling 
the vehicles. It was held that these workers 
were not within the scope of the Motor 
Carrier Act exemption. They were engaged, 
however, in the production of goods for 
commerce within the meaning of the FLSA 
and had to be compensated in accordance 
with its provisions. 

The union contract in the Fowler case 
called for overtime payment only for hours 
worked in excess of 48 per week, but this 
did not insulate the employer from liability 
under FLSA. Again, as in Foremost Dairies, 
the employer was penalized for failure 
to maintain accurate records of overtime 
worked and of division of labor as between 
duties within and without the purview of 
the Motor Carrier Act. 


Contractor Recovers Loss 
Due to Government Error 


The Binghamton Construction Company 
accepted a government invitation to bid 
on erection of a flood wall along the Che- 
mung River in Elmira, New York, and 
got the job. The contracting officer cited 
the minimum wage determination for the 
area in the invitation. When the job was 
undertaken, however, the contractor learned 
that a new determination had already been 
made and that the minimum wage was 
higher than he had anticipated in figuring 
his bid. He made a claim against the gov- 
ernment for the difference and won. 


In Binghamton Construction Company, Inc. 
v. United States, 22 Lapor Cases § 67,182, 
United States Court of Claims, No. 48525, 
October 7, 1952, it was held that the con- 
tractor was entitled to rely upon the repre- 
sentation of the prevailing wage made by 
the contracting officer even though a higher 
minimum had been set by the Secretary 
of Labor several months prior to the inclu- 
sion of the misinformation in the invitation 
to bid. 


The contractor was awarded over $7,000. 
He tried and failed to get a higher award 
on the ground that a second increase in the 
minimum took place after the issuance of 
the invitation and prior to the acceptance 
of his bid. The court said “the evidence 
does not reveal that the Secretary of Labor 
made a wage determination recognizing this 
rate prior to the acceptance of plaintiff’s bid.” 

The case illustrates one facet of the prob- 
lem of wage determination in the construc- 
tion industry under the amended Davis- 
Bacon Act and allied legislation which is 
discussed at length in this issue in Tyson’s 
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“Prevailing Wage Determinations in the 
Construction Industry: Some Legal Aspects.” 


WSB Clarifies Wage Adjustments 
for Commission-Basis Employees 


A difficult wage adjustment problem is 
involved in the compensation of employees 
paid in whole or in part on a commission 
basis. The Wage Stabilization Board has 
recently helped to clear up the perplexing 
matter by issuing, in question and answer 
form, the following illustrations of its 
policy: 


(1) Q. May employees compensated in 
whole or in part on a commission basis be 
granted increases under the provisions of 
GWR 6 or GWR 8&8, revised? 

A. No. Employees compensated in whole 
or in part on a commission basis may be 
granted increases only in accordance with 
the provisions of GWR 20. However, as 
is pointed out in the statement of consid- 
erations, GWR 20 constitutes an adaption 
of the policies of GWR 6 and GWR 8, 
revised, to employees compensated in whole 
or in part on a commission basis. 


(2) Q. Are the General Wage Regula- 
tions, other than GWR 6 and GWR &, re- 
vised, applicable to adjustments in the 
compensation of employees remunerated in 
whole or in part on a commission basis? 


A. Yes. The General Wage Regulations, 
except GWR 6 and GWR 8, revised, govern 
adjustments of these employees to the ex- 
tent that such regulations do not conflict 
with GWR 20. 


(3) Q. May part-time employees com- 
pensated in whole or in part on a commis- 
sion basis be treated separately for purposes 
of computing permissible increases under 


GWR 20? 


A. Yes. Part-time employees included 
in an employee unit compensated in whole 
or in part on a commission basis, which 
unit is otherwise “appropriate” under GWR 
6 and GWR 8, revised, may be treated as 
a separate appropriate employee unit for 
the purposes of GWR 20. 


(4) Q. Must the same base pay period 
be used for increases made under Section 2 
as is used for increases made under Sec- 


tions 5 and 6 of GWR 20? 


A. No. The base pay period to be used 
under Section 2 must be the payroll period 
ending on or after January 15, 1950, while 
the base pay period to be used under Sec- 
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tions 5 and 6 may be any one of the follow- 
ing three options: (1) the first regular 
payroll period ending on or after January 
15, 1950; (2) all payroll periods ending 
during the 6 months preceding and follow- 
ing January 1, 1950 (July 1, 1949-June 30, 
1950, inclusive); (3) all payroll periods end- 
ing during the calendar year 1950. 

(5) Q. What is the meaning of “Base 
Pay Period Commission Earnings”? 

A. “Base Pay Period Commission Earn- 
ings” refers to the weighted average of the 
commissions earned by an appropriate em- 
ployee unit during the selected base pay 
period. It excludes periodic side payments, 
fixed salaries or base rates and minimum 
guarantees. 

(6) Q. Give illustrations of payments 
made on a “Per Unit Rate” basis. 

A. (a) A driver-salesman who is paid 
three cents for each case of soft drinks sold 
and delivered is paid on a “Per Unit Rate” 
basis; (b) a driver-salesman who is credited 
with one point for each quart of milk and 
four points for each pound of butter sold 
and delivered, each point having a specified 
monetary value, is paid on a “Per Unit 
Rate” basis. 

(7) Q. May increases made under Sec- 
tion 2 of GWR 20 be added to the fixed 
salary or base rate, or guarantee, of com- 
mission employees? 

A. Yes. Furthermore, where employees 
are paid fixed salaries and guarantees, each 
of these components may be adjusted sepa- 
rately under Section 2 of GWR 20. 


(8) Q. May increases made under Sec- 
tion 5 of GWR 20 be added to the fixed 


salary or base rate of commission employees? 


A. Yes. Such increases may also be 
made in the form of periodic side payments. 


(9) Q. May increases made under Sec- 
tion 6 of GWR 20 be added to the fixed 
salary or base rate of commission employees? 


A. No. Such increases may be made 
only in the form of periodic side payments. 


(10) Q. How should increases granted, 
since the first payroll period ending on or 
after January 15, 1950, to employees whose 
commission rate does not exceed 2 per cent 
be offset for purposes of GWR 20? 


A. (a) An increase in the form of a 
periodic side payment or an increase in 
fixed salary or base rate, granted after Jan- 
uary 15, 1950, and before the end of the 
base pay period selected for commission 
earnings must be offset against the 10 per 
cent increase (GWR 6) permissible under 
Section 2 of GWR 20. If the increase ex- 
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Basic wage rates in the United States 
are set by contract, those in the 
Soviet Union by the government. 





ceeded the permissible 10 per cent, the 
excess need not be offset against either the 
cost-of-living increase (GWR 8, revised) 
which may be granted under Section 2 of 
GWR 20 or the amount of increase which 
may be granted under Section 5 of GWR 20. 


(b) An incease in the form of a periodic 
side payment or an increase in fixed salary 
or base rate granted after the end of the 
base pay period for commission earnings 
but on or before January 25, 1951, must 
be offset against the 10 per cent increase 
(GWR 6) permitted by Section 2 and Sec- 
tion 5 of GWR 20. 


(11) Q. How should increases granted, 
since the first payroll period ending on or 
after January 15, 1950, to employees whose 
commission rate exceeds 2 per cent be offset 
for purposes of GWR 20? 


A. (a) An increase in the form of a 
periodic side payment or an increase in 
fixed salary, or base rate, granted after 
January 15, 1950, and before the end of the 
base pay period selected for commission 
earnings must be offset against the 10 per 
cent increase (GWR 6) permissible under 
Section 2 of GWR 20. If the increase ex- 
ceeded the permissible 10 per cent, the 
excess need not be offset against either the 
cost-of-living increase (GWR 8, revised) 
which may be granted under Section 2 of 
GWR 20 or the amount of increase which 
may be granted under Section 6 of GWR 20. 


(b) An increase in the form of a periodic 
side payment or an increase in fixed salary 
or base rate, granted after the base pay 
period for commission earnings but on or 
before January 25, 1951, must be offset 
against the 10 per cent increase (GWR 6) 
permitted by Section 2 and against the in- 
crease permitted by Section 6 of GWR 20 
(to an extent not exceeding 10 per cent of 
base pay period commission earnings). 


(c) An increase in the form of a periodic 
side payment or an increase in fixed salary 
or base rate made since January 25, 1951, 
must be offset against the cost-of-living 
increase (GWR 8, revised) permitted un- 
der Section 2 or the increase permitted 
under Section 6 of GWR 20, unless it has 
been offset against the 10 per cent increase 
(GWR 6) permissible under Section 2. 
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The successful working of a full em- 
ployment policy, if free collective bar- 
gaining for wages continues, will 
depend ultimately on the degree of 
responsibility with which the bargain- 
ing is conducted. — From Full Em- 
ployment in a Free Society, by Sir 
William Beveridge. 





(12) Q. May increases made under Sec- 
tions 2, 5 and 6 of GWR 20 be rounded off 
without prior board approval? 

A. Increases made under Sections 2 and 
5 of GWR 20 may be rounded off without 
prior board approval in accordance with 
the rules governing rounding off increases 
under GWR 6 and GWR 8, revised. <Ac- 
cordingly, increases attributable to the ap- 
plication of GWR 6 and those attributable 
to the application of GWR 8, revised, 
may be rounded off separately regardless of 
whether the increases are made at the 
same time. Increases made under Section 6 
of GWR 20, however, cannot be broken 
down into their GWR 6 and GWR 8, re- 
vised, components and, accordingly, may 
be rounded off without prior board ap- 
proval only once, in accordance with the 
rules governing rounding off increases under 


GWR 6. 


. (13) Q. May a “quota bonus” system be 
continued under GWR 20? 

A. Yes, provided however, that opera- 
tion of this system conforms with past 
practice. A new system may not be in- 
stituted without prior board approval. 

(14) Q. May acost-of-living provision be 
instituted in accordance with Section 3 of 





GWR 8, revised, for employees who are 
, 

paid in part on a commission basis without 

prior board approval? 


A. Yes. However, increases under such 
provision may be based upon only that por- 
tion of earnings derived from fixed salary 
or base rate, or guarantee, of an appropriate 
employee unit. 


Jobless Pay Begins 
for Korean Veterans 


Veterans of Korean action became eligible 
for unemployment compensation on Octo- 
ber 14, 1952, under Title IV of the Vet- 
erans’ Readjustment Assistance Act of 1952. 
The act provides that a veteran becomes 
entitled to receive benefits for weeks of 
unemployment beginning after that date if 
(1) he has had some service with the 
armed forces after June 27, 1950, and has 
a discharge other than dishonorable; (2) 
he has been in service for at least 90 con- 
secutive days or released because of a 
service-incurred disability or injury; and 
(3) his mustering-out pay period has ex- 
pired at the time of filing his application 
for benefits. 

Those who qualify may receive weekly 
benefits of $26 for as many as 26 weeks, 
or a total of $676. However, the veteran 
must first exhaust any benefits to which he 
may be entitled under any state unemploy- 
ment insurance law or the Railroad Unem- 
ployment Insurance Act, but if such 
benefits are less than $26 a week the federal 
government will make up the difference. 
3enefits will be paid by the states under 
agreements entered into with the Secretary 
of Labor. 
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tional Labor Relations Act is designed to 
enable employees to marshal their collec- 
tive strength so that they can bargain with 
employers in a position of approximate 
equality.” This admirably succinct sum- 
mary appropriately points the inquiry. The 
act is designed, and extremely well de- 
signed at that, to keep employers from 
interfering with the building up of collec- 
tive employee strength. This is to be 


gathered from the statement of policy of 
the act, from Section 7 of the act, which 
guarantees the right to form and _ join 
unions, and from the detailed employer un- 
fair practices defined in Section 8 (a) of the 
act. When employers use the economic 
power of their position to inhibit unioniza- 
tion of their employees they commit an 
unfair practice—and usually more than one 
unfair practice. However, there is, nothing 








10 ‘Protection of Workers Against Union Dis- 
crimination,’’ 52 Columbia Law Review 399 
(1952). 
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in the act’s statements of policy, in its 
specific provisions, or in both viewed indi- 
vidually or collectively, which indicates a 
limitation on the employer’s right to use 
otherwise lawful action where his purpose 
is not to defeat or discourage unionization, 
but to resist union economic demands or to 
put over demands of his own. The act 
guarantees the right to organize; it seeks 
to build up the economic power of em- 
ployee organizations. But it does not guar- 
antee economic victories. 


ORE than that, the Taft-Hartley Act 

rather ciearly establishes a Congressional 
intention to accept the economic lockout 
as a permissible employer activity in some 
circumstances. It declares in Section 8 (d) 
that the employer may not lock out his 
employees unless he meets the conditions 
stated in that section, and similarly in Sec- 
tions 206-210 that certain procedures must 
be followed before strikes or lockouts 
which imperil the national health or safety 
may be called. When one has no desire to 
evade or circumvent the plain purport of 
the language of the act, one immediately 
concludes that this manner of reference to 
the lockout seems necessarily to assume 
that in some circumstances the lockout is 
lawful; otherwise there would be no point 
in qualifying its use by the imposition of 
certain conditions. There is, in short, no 
point in regulating the use of an activity 
which is always unlawful; the blanket pro- 
hibition makes regulation surplusage. 


The Board majority could not very read- 
ily overlook these factors; both courts of 
appeals specifically noted them, and counsel 
relied heavily on them. But the Board ma- 
jority did the next best thing: It created 
such a cloud of irrational and illogical ar- 
gumentation around the construction of 
Sections 8 (d) and 206-210 that clear re- 
buttal of its position is difficult; for one of 
the most difficult subjects of legal attack, 
as every lawyer and judge knows, is the 
absolutely formless, chaotic, and amor- 
phous argument. 

First, the majority says that the regula- 
tion of certain lockouts (in 8 (d) and 206- 
210) “no more immunizes all lock 
outs, or particular types of lock outs, than 

it immunizes all strikes, or particular 
types of strikes.” This naked assertion is 
never clothed. The Board majority leaves 
it at that. However, disinterested analysis 
cannot be so arrogant (or shameless). No 
One suggests that the regulation of some 
kinds of lockouts privileges all lockouts. 
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The argument is that the regulation of some 
lockouts must assume, if it is rational, that 
the type of lockout which is being regulated 
is lawful and may be used, always providing 
that the regulatory procedures are followed. 
More concretely, the argument is that 
where an employer seeks to terminate or 
modify a collective agreement, he may, if 
he meets the notice and other requirements 
of Section 8 (d), use a lockout. On the 
other hand, the argument continues, Sec- 
tion 8 (d) likewise implicitly assumes the 
legality of an otherwise lawful strike which 
is aimed at terminating or modifying a col- 
lective agreement, again providing that the 
regulatory procedures are followed. In 
short, the contention is that Section 8 (d) 
should be read, not as privileging all types 
of strikes and lockouts, but as implicitly 
assuming the legality of the particular 
types of strikes or lockouts which it regu- 
lates. The Board does not rebut this 
contention by declaring, without rational anal- 
ysis, that “there would seem to be no more 
reason for holding that this [Section] im- 
munizes particular types of lockouts 
that there is for holding that it immunizes 
: particular types of strikes.” If the 
Board wishes to rebut what appears on its 
face to be a sound construction of the stat- 
ute, it must adduce cogent reasons; naked 
assertion is simply not enough. 


But perhaps the Board intended the fol- 
lowing to serve: “The mere fact that 
there is an express proscription of one type 
of antiunion conduct—i. e., lockouts—in 
one section of the Act—is not a persuasive 
reason for finding that such conduct is 
exempt from the blanket proscriptions of 
Section 8 (a) (1) and (3) of the Act. 
There are many instances of conduct which 
violates more than one provision of the 
Act. For example, illegal union security 
contracts have been held by the Board and 
the Courts to contravene both Section 8 
(a) (1) and (3). It could hardly be argued 
that since such contracts are specifically 
barred by Section 8 (a) (3), it must be as- 
sumed that Congress intended to exempt 
them from the application of Section 8 (a) 
(1). Multiple sanctions are not unknown 
to the law. So, the fact that lockouts dur- 
ing the 60-day cooling off period fixed in 
Section 8 (d) (4) constitute violations of 
Section 8 (a) (5), does not in our opinion 
preclude us from finding that such lockouts 
also violate Section 8 (a) (1) and (3) of the 
Act.” 


This statement, as much as the disingen- 
uous handling of the fact problem noted in 
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the preceding installment of this article, 
provoked our perhaps unkind questioning 
of the competency of the Board as the most 
important labor relations agency of the 
country. The statement begins with a 
mistake. It speaks as if Section 8 (d) 
absolutely proscribes “one type of antiunion 
conduct—i. e., lockouts.” But the truth is 
that the section does not absolutely pro- 
scribe lockouts, and that whether or not 
the lockout is an antiunion form of conduct 
is one of the more important questions to 
be analyzed, not to be begged. But this beg- 
ging of the question is necessary to the 
Board, as shown by the second mistake: 
the unsupported implication that every 
lockout is unlawful under the “blanket 
proscriptions of Section 8 (a) (1) and (3) 
of the Act.” As we have seen, those pro- 
visions outlaw antiunion conduct; they do 
not outlaw conduct of an essentially econo- 
mic-pressure type. Hence the Board is 
begging the fundamental question and run- 
ning around in circles while doing so in 
beginning and ending with the proposition 
that every type of lockout is an antiunion 
form of conduct. Of course it is true that 
if Section 8 (a) (1) and (3) prohibited 
every form of lockout, the mere fact that 8 
(d) frowned upon one type would have no 
legalizing effect. But the contention is 
that 8 (a) (1) and (3) do not prohibit the 
economic lockout, and that 8 (d) bears out 
this contention by regulating, not absolutely 
prohibiting, that type of lockout. 


P ERHAPS the fallacies may be revealed by 
noting that the very lockout involved in 
the Morand case would not have violated the 
collective bargaining duties outlined in Section 
8 (d). All notice and other procedural re- 
quirements of 8 (d) having been met and 
an adequate cooling-off period having 
elapsed, the parties were free, so far as 8 
(d) is concerned, to engage in a strike or a 
lockout. This fact demonstrates how ar- 
tificial the Board’s “reasoning” is. For 
the Board analysis just quoted is based on 
the starting premise that Section 8 (d) 
flatly proscribes one type of lockout; and 
from there the Board goes on to note that 
this alleged proscription in one section. can- 
not operate to eliminate the proscription of 
lockouts contained in other sections. But 
when we note that the actual lockout in 
Morand did not violate 8 (d), the focus is 





thrown on the real issue in the case: Does 
a lockout privileged under 8 (d) violate 8 
(a) (1) and (3)? And if we confine our- 
selves to the economic-pressure lockout, in 
contrast to the type of lockout which is de- 
signed to discourage unionization or to 
evade collective bargaining—a type which 
everyone concedes is unlawful—we must 
ask ourselves whether 8 (a) (1) and (3) 
prohibit the use by an employer of every 
type of pressure in a good-faith bargaining 
impasse. 


The answer to this is clearly, No. And 
the answer is as readily available to the 
Board as it is to everyone else. It is avail- 
able in the unbroken and unassailable line 
of decisions tracing from the celebrated 
Mackay case," and the multitude of asso- 
ciated decisions of ‘similar vein,” all hold- 
ing that the employer may counteract strike 
pressures with economic pressures of his 
own. The Board speaks in Morand and 
Davis as if the employer commits an un- 
fair practice every time he puts economic 
pressures on his employees or their unions. 
It seems to operate on the permise that 
there is no distinction in the national labor 
policy between antiunion activities and eco- 
nomic activities which are not utilized for 
essentially antiunion purposes. And speak- 
ing thus the Board casually overlooks 
whole bushels full of precedents—cases 
holding that employers may replace eco- 
nomic strikers, that they may announce to 
strikers that their jobs are being endan- 
gered by the strike, that they may substitute 
machines in the jobs that strikers had 
formerly performed, and so on ™”—ail per- 
fectly clear, and perfectly lawful, examples 
of the use by employers of economic pres- 
sures to combat the economic demands of 
their employees. 





Restatement 


In close and intricate legal analysis it 
often happens that essential factors get lost 
in the maze, and that may have happened 
here. Hence at this point we shall restate 
the fundamental issue posed by Morand, the 
Board’s holding and rationale, and a criti- 
que of the holding and rationale. 


The fundamental issue is whether or not 
‘an employer violates the NLRA if he tem- 
porarily interrupts operations (that is, locks 





11 NLRB v. Mackay Radio & Telephone Com- 
pany, 1 LABOR CASES { 17,034, 304 U. S. 333 
(1938). 
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2% For a comprehensive collection of such 
cases, see 2 CCH Labor Law Reports (4th Ed.) 
at 7 4035-4045 and {| 4725-4740. 

13 See the references in footnotes 11 and 12. 
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out his employees), not to coerce employees 
in their choice of a bargaining representa- 
tive, not to avoid the obligation to bargain, 
and mot to prevent a strike or,other con- 
certed activities but, instead, to buttress his 
own bargaining position. 


TLRB Members Houston, Murdock, and 
Styles—over Chairman Herzog’s dissent 
—have held that such a lockout is a violation 
of the act; ahd ‘specifically a violation of 
Section 8 (a) (1) and (3). It is a violation 
of Section 8 (a) (1) presumably (the lack of 
explanation makes the “presumably” neces- 
sary) because it constitutes employer inter- 
ference in, or restraint or coercion of, the 
exercise’ by employees of the rights granted 
by Section 7. Section 7 gives employees 
the right to form and join unions, to bar- 
gain collectively through representatives of 
their own choosing, and to take part in 
other concerted activities for their mutual 
aid and protection. Hence the NLRB ma- 
jority must hold that the economic lockout 
somehow coerces employees in either their 
choice of union membership, their partici- 
pation in collective bargaining, or their 
right to take concerted action. The lock- 
out is a violation of 8 (a) (3), according to 
the NLRB majority, because a discharge to 
discourage union membership is unlawful, 
because a layoff for the same reason is 
equally unlawful, because a lockout is 
equivalent to a layoff, and because, there- 
fore, the lockout is illegal to the same ex- 
tent as a layoff. 


This “rationale” is so weak—when so 
baldly stated—that one is almost ashamed 
to point out its weaknesses. However, this 
is no time for queasiness. As to the Board 
holding that 8 (a) (1) is violated, the 
simple fact is that, virtually by definition, 
the strictly economic lockout does mot coerce 
employees in their choice of a union, it 
does not purport to interfere with the right 
to bargain collectively, and it does not at- 
tempt to discourage the use of the types of 
concerted action which Section 7 privileges. 
The employer, when he engages in an 
economic lockout, does not condition his use 
of that device on abandonment by em- 
ployees of their union; the device is utilized 
to induce a union to abandon economic 
demands which the employer holds to be 





everyone agrees that he would be guilty of 
an unfair practice. Again, the: employer 
does not use the economic lockout as a 
means: of evading his legal duty to bargain 
in good faith; by definition he resorts to 
the lockout as a means of backing up the 
proposals he has made in good faith during 
bargaining conferences. If he were to en- 
gage in a lockout to avoid meeting with the 
union, or if he were to refuse to meet and 
to deal in good faith with the union during 
the lockout, once again everyone agrees 
that he would be guilty of an unfair labor 
practice. Finally, the employer does not 
use the economic lockout as a means of 
restraining employees in the use of the 
other concerted activities protected by Sec- 
tion 7. According to the United States 
Supreme Court,“ Section 7 was designed 
to give complete protection to otherwise 
lawful strike action. How an economic 
lockout clashes with that conception of 
Section 7 is impossible to and the 
Board majority has never made this point 
clear. 
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The theory of the economic lockout as a 
violation of Section 8 (a) (3) is even more 
untenable, if that be possible. Surely, 
both a discharge and a layoff are unlawful, 
as the Board majority holds, where moti- 
vated by a desire to encourage or discour- 
age membership in any union. . Moreover, 
a lockout corresponds roughly in the real 
world to a layoff, so that a lockout is gen- 
erally unlawful in the same circumstances 
that a layoff or a discharge would be un- 
lawful. All this is sound and solid. But it 
is simply laughable “logic” to say, as Hous- 
ton, Murdock, and Styles have said, that 
because a discharge or layoff motivated by 
antiunion considerations is unlawful, all lock- 
outs are unlawful, because lockouts affect 
employment in the same way that layoffs 
do. The truth is that the act not 
prohibit all discharges or layoffs; it pro- 
hibits only those discharges which are mo- 
tivated by antiunion considerations. <A 
discharge or layoff for good cause or for 
bona fide economic reasons has always 
been considered lawful, under the Wagner 
Act as well as under the Taft-Hartley Act. To 
say that a lockout is always unlawful be- 
cause discharges or layoffs are unlawful 
where motivated by antiunion considera- 
tions is to say that all men are dogs or all 
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excessive. If he were to condition the dogs are men because dogs and men are 
lockout on abandonment of the union, both mammals. 
% The “Briggs-Stratton” case, International 


Union, UAW-AFL v. WERB, 16 LABOR CASES 
{ 64,992, 336 U. S. 245 (1949). 
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State Legislation Roundup 


A greater number than usual of states 
held legislative sessions in even-numbered 
year 1952. Arizona and Michigan convened 
in annual rather than biennial sessions, thus 
raising to 11 the number of states holding 
regularly scheduled sessions: Arizona, Ken- 
tucky, Louisiana, Massachusetts, Michigan, 
Mississippi, New Jersey, New York, Rhode 
Island, South Carolina and Virginia. The 
legislatures of California, Colorado and 
Maryland met in “budget and revenue” 
sessions, and special sessions were called in 
the States of Arizona, California, Delaware, 
Idaho, Massachusetts, Nebraska, New Jer- 
sey and Utah. The 1951 sessions of Georgia 
and Missouri were carried over into 1952. 


This month, and in subsequent months, 
we will give a brief résumé of the labor 
legislation enacted in the various states. 


Arizona :.. Chapter 122 increased the 
total amount of individual unemployment 
compensation benefits from 12 times to 20 
times the amount of weekly benefits, with 
a provision that total benefits are limited to 
one third of the base period earnings in 
any benefit year. It also removed the re- 
quirement that social security or old-age 
benefits be deducted from the unemploy- 
ment benefit amount. It changed the varia- 
tions from the employers’ standard rate of 
contribution and increased the penalties for 
nondisclosure and misrepresentation of facts. 


H. C. R. 4 places the fate of the Public 
Employees Retirement Act before the people at 
the November 4 general election. Chapter 47 of 
the enacted laws appropriates over $8 million 
for activation of the act, if the voters ap- 
prove it. As noted last month, this sum 
was termed “fantastic” by supporters of the 
act, who will also have on the ballot a 
measure appropriating $697,000 to activate 
the retirement provision. 
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California ... No labor laws were en- 


acted. 


Cclorado . H. J. R. 8 authorized an 
interim commission study of the state laws 
relating to industrial diseases. 


Georgia Act 754 included rural tele- 
phone cooperatives in the definition of 
employers subject to the workmen’s com- 
pensation laws. Act 858 provided for an 
interest rate of 7 per cent, pending final 
decision, to apply to final awards in work- 
men’s compensation cases which are appealed; 
and it gave authority to the compensation 
board to appoint a guardian for any minor 
claimant to administer benefits. 


Act 637 increased the pay of individual 
members of the board of examiners of 
master and journeyman plumbers and steam- 
fitters from $10 to $15 per day and increased 
the maximum number of days of their activ- 


ity from 30 to 60. 


Act 521 provided for group insurance for 
employees of Fulton County. 


Kentucky ...H. B. 74 provided for 
workmen’s compensation insurance for em- 
ployees of the state tuberculosis sanatoria 
commission. 


H. B. 145 increased unemployment com- 
pensation benefits. Maximum weekly bene- 
fits were raised from $24 to $28 and total 
benefits were raised from $576 to $728. 
Other changes were made in the wording of 
the uneniployment compensation laws in- 
cluding the making of real assets as well 
as personal assets liable for delinquent con- 
tributions to reserve accounts in cases of 
business succession. 


H. B. 171 requires national and interna- 
tional labor organizations having 100 or 
more members employed in Kentucky to 
maintain a local in the state. 
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H. B. 224 made numerous changes in the 
laws governing child labor. 


H. B. 228 increased the weekly compensa- 
tion benefits for death and total and partial 
disability by $3 for each classification and 
also increased maximum aggregate benefits 
for the various classifications. The bill also 
made employers liable to furnish artificial 
members and braces provided that these 
together with other liability for treatment 
do not exceed $2,500. 


S. B. 208 provided that employees of an 
employer electing to operate under the 
workmen’s compensation laws are deemed 
to accept coverage unless a notice to the 
contrary is given in writing to the employer. 


S. B. 238 requires, in workmen’s com- 
pensation cases, the furnishing of copies of 
a doctor’s report by an employer to an em- 
ployee, and by the employee to the employer 
where the employee is examined by his own 
doctor. 


Louisiana ... Act 308 created a com- 
mission to investigate the Employers’ Lia- 
bility Act in view of charges that the act 
was inadequate and cumbersome. 


Act 322 set the employer’s liability limits 
at $1,000 for medical, surgical and hospital 
expenses, at $250 for burial expenses and 
at $50 for contingent expenses. 


Act 532 made certain occupational diseases 
compensable under the workmen’s compen- 
sation laws. Included were 16 types of 
industrial poisoning, diseases resulting from 
exposure to X-rays or radioactive sub- 
stances, asbestosis, silicosis, dermatosis and 
pneumoconiosis. 


Act 400 changed the provisions regarding 
initial determination and notice of claims 
in unemployment compensation cases. 


Act 401 revised the disqualification pro- 
visions relating to unemployment compen- 
sation and therein provided for the reduction 
of unemployment benefits by the amounts 
received from wages in lieu of notice, work- 
men’s compensation benefits, and govern- 
ment or private retirement pay or pensions 
towards the cost of which the employer 
concerned is contributing. 


Act 408 changed the employer contribu- 
tion rates to the unemployment compensa- 
tion fund with respect to the experience-rating 
years beginning January 1, 1953, and pro- 
vides for reductions in rates when the un- 
employment compensation fund reaches $112 
million. 
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Act 447 made certain changes in the un- 
employment compensation laws regarding 
refunds and adjustments to employing units. 


Act 538 provides that after January 1, 
1953, workers engaged in drying rice will 
receive unemployment insurance coverage. 
It also provides that after January 1, 1953, 
services constituting employment under any 
employment security law of any other state 
or of the federal government shall be con- 
sidered employment in Louisiana. It further 
raises the amounts of penalties for misrep- 
resentation. 


Two acts of the Louisiana legislature per- 
tained to industrial life insurance. Act 172 
redefined industrial life insurance as to 
benefit payments as that not exceeding 
$1,250 on a single life nor providing over $40 
weekly disability benefits. Act 178 amended 
a required policy provision for industrial 
life insurance to place the inception of the 
incontestability period at two years rather 
than one year from the date of the policy. 


Several acts pertained to benefits received 
by public employees. Act 204 brought state 
employees under federal old age and sur- 
vivors’ insurance coverage retroactive to 
January 1, 1951. Act 205 provided a retire- 
ment fund for aged and incapacitated state 
employees. Act 523 authorized municipali- 
ties and political subdivisions to match 
employee payments on premiums for group 
insurance. Act 568 supplemented teachers’ 
retirement benefits by a yearly appropria- 


tion of $215,000. 


Advocate Drastic Changes 
in Oklahoma Compensation Laws 


Drastic changes in the workmen’s com- 
pensation laws in Oklahoma are advocated 
in a special subcommittee report to the 
judiciary committee of the state legislative 
council. The subcommittee’s proposed re- 
visions would: (1) permit an _ injured 
employee to obtain an administrative trial 
without jury in the county court either in 
the county of injury or of residence; (2) 
fix claimant’s attorney’s fees at 20 per cent; 
(3) establish a three-member rather than a 
five-member state industrial commission; (4) 
permit compromise settlement agreements 
without hearing but subject to commis- 
sion approval; (5) prohibit expert medical 
testimony except on claims for perma- 
nent and total disability; (6) provide the 
injured employee the right to select his own 
doctor; and (7) increase weekly compensa- 
tion rates to more nearly approximate two 
thirds of the weekly wage earnings. 
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CURRENT LITERATURE 





in the Labor Field 





Great Issues 


The Welfare State and the National Wel- 
fare. Edited by Sheldon Glueck. Addison- 
Wesley Press, Inc.,. 500 Kendall Square 
Building, Cambridge 42, Massachusetts. 
1952. 289 pages, $3.50. 


This book is a collection of public utter- 
ances on the most vital issue of our time 
by very learned men of our time who think 
as editor Sheldon Glueck thinks: That 
is, that what is occurring in’ Washington 
on the socio-economic front should be of 
greater concern to everyone. Therefore it 
is a symposium dealing with some of the 
threatening tendencies of our time, in which 
there are no defenders of the “creeping 
socialism in our government.” 


The “tendencies” are pretty well stated 
by Roscoe Pound, one of the contributors. 
“What one must resist is not state perform- 
ance of many public services. which it can 
perform without upsetting our legal, polit- 
ical, economic, and social order, but the idea 
that all public services must and can only 
be performed by the government—that 
politically organized society and that alone 
is to be looked to for everything, and that 
there is no limit to the services to humanity 
which it can perform.” 


Here is another tendency as stated by 
Glueck: “Surely, loose spending of the 
public resources will not only not assure 
the blessings of liberty to our posterity but, 
through increasingly crippling taxation, the 
undermining of the national financial struc- 
ture, excessive inflation, and the centripetal 
suction of an ever more powerful ‘federal’ 
government, must threaten the supreme value 
sought in and through the Constitution— 
human freedom from government tyranny.” 


Glueck asks politicians who attempt to 
rationalize the current trend with the Con- 
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stitution’s imposition of an obligation to 
“promote the general welfare” to read that 
document more carefully. Good advice. Our 
politicians are inclined to imply that the 
great issue between the Republicans and the 
Democrats is to secure the blessings of 
peace and liberty for “our friends, ourselves, 
etc.” Our Constitution puts “ourselves and 
our posterity” first. The drafters wisely 
knew that then we would be in position to 
help “our friends” if need be. 


““ 


This excellant collection is not a political 
harangue and the book’s logic can be used 
to test the current political columns on 
issues that can only be met and defeated 
in the hearts and minds of free men. 


The book’s need will not die on November 
4, and every citizen can buttress his own 
thinking with the logic of these pieces in 
the symposium, and store up their argu- 
ments for the time when he can fire on 
seeing “‘the whites of their eyes.” 


Bernard Baruch, Vannevar Bush, Harry 
F. Byrd, Donald K. David, John Foster 
Dulles, Dwight D. Eisenhower, Herbert 
Hoover, Raymond Moley, Edwin G. Nourse, 
Roscoe Pound, Donald Richberg, Walter 
E. Spahr and the editors of Life magazine 
contributed to this book. 


The editor’s words excel any which your 
reviewer might conjure as a stimulus to 
the acquisition and study of the book: 
“They are men [the contributors] who, 
apart from the evidence of their conspicuous 
achievements in the various professions, 
possess a great deal of old-fashioned com- 
mon sense, not easily deflected or duped by 
shibboleths or slogans. 


“I verily believe, therefore, that it will 
well repay the reader’s time not merely to 
read but to reflect upon what these men 
have to say.” 
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Methods at the Apex 


Top-Management Organization and Con- 
trol. Paul E. Holden, Lounsbury S. Fish 
and Hubert L. Smith. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 36, New York. 1951. 257 pages. $5. 


Brave privates are fine, but competent 
generals win wars. In industry too, it is 
the ability and efficiency of'the men at the 
very top which, in the long pull, determine 
the degree of success an enterprise will 
attain. This book is a report on how top 
management operates in 31 of the nation’s 
larger corporations. Identities are not re- 
vealed because of the confidential nature of 
much of the data. The study was con- 
ducted by the Graduate School of Business, 
Stanford University. “Blue chip” industrial 
concerns were selected for the project. 
They average $260 million in assets. The 
number of employees per company aver- 
ages 27,000. 


By limiting research strictly to the top- 
most echelon of each concern, the authors 
were able to produce a report valuable in 
its entirety to executives in every field, since 
problems at that level are’ basically the 
same whatever the product. Definite infor- 
mation is provided on the organization and 
functioning of top levels of management— 
policy making, delegation of authority, con- 
trol, achieving harmony between points of 
view, measurement of results, correction of 
mistakes and elimination of waste. 


The point of view is taken that no single 
company has a “best” method of organiza- 
tion or control, but rather that each has 
outstanding features that the others could 
and should copy. Emphasis is on planning 
and sharp division of responsibility and au- 
thority. The practicability of the’ book is 
enhanced by a number of organization charts 
which provide information that can be 
matched directly with similar charts in use 
in any industry for purposes of comparison. 


Matching People and Jobs 


Occupational Information. Carroll L. Shar- 
tle. Prentice-Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. Second edition, 
1952. 425 pages. $6.65. 


An authoritative how-to manual for em- 
ployment counselors, personnel workers and 
others in the field of matching people and 
jobs has been brought up to date by Dr. 
Shartle. The new edition reflects changes in 


Books ... Articles 





and additions to the Dictionary of Occupa- 
tional Titles, reclassrfication of armed forces 
personnel due to unification, and new infor- 
mation’ concerning training and employ- 
ment. 


The work has also been expanded to 
include a list of sources of information in 
the field as well as appendices of sample 
worksheets, plans and census data,’ making 
it an excellent reference book. It is a good 
text for-students or -on-the-job trainees in 
personnel or employment counseling work. 


Labor Contracts Dissected 


Collective Bargaining Patterns in Spokane 
County, Washington. Ralph I. Thayer and 
Elizabeth F. Thayer. Washington State 
College Press, The State College of Wash- 
ington, School of Economics and Business, 
Bureau of Economic and Business Research, 
Pullman, Washington. 1952. 256 pages. 


Agreements between unions and manage- 
ment get little attention from the general 
public, inclhiding many men and women 
who are concerned with them directly or 
indirectly. It is the argument and violence 
that is played: up in the daily press, not 
the contract that stops discord. And most 
people get: all their information about labor 
disputes and their settlement from the 
newspapers. Yet, the economic welfare of 
any community depends, to a marked ex- 
tent, on collective bargaining contracts. 


This book presents a thorough study of 
such contracts in a typical American county. 
It is so designed that it brings the entire 
Labor v. Management case there into star- 
tlingly .clear focus. The authors began by 
obtaining 100 collective bargaining contracts 
(by the simple expedient of asking the 
unions for copies of them). Federal and 
state statistics were used as yardsticks. 
Then the contracts were dissected, clause by 
clause, and reassembled into tables. The 
variety of the groupings is such that it 
would be difficult to ask a question about 
such contracts that is not answered. 


To throw even more light on the situa- 
tion, the study contains all pertinent facts 
about the unions involved: the year char- 
tered; number of employees covered; cur- 
rent membership: of union; and the bargaining 
method of the employer (by firm or through 
associations). 


One of the conclusions reached by the 
authors is particularly acute. The study 
revealed, they say, that “bargaining strength” 
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Best-Seller 


The Civil Service Commission pam- 
phlet How to Conserve Stenographic 
and Typing Skills has enjoyed such 
a wide scale recently that it is now on 
the list of best-selling government 
publications. The government print- 
ing office has distributed 184,000 
copies to date. The purpose of the 
pamphlet is to help solve the sten- 
ographer shortage. It contains an 
eight-point program to simplify meth- 
ods, to save time and to utilize 
scarce skills effectively. 





has an element beyond the mere ability of 
the parties to enforce their positions with 
strikes or lockouts. This is the “quality 
of the negotiators on each side which, in 
turn, is a function of their experience, train- 
ing; and aptitude for the arduous job of 
negotiating. Some negotiators are more 
aware of local, state, and national trends 
in collective bargaining than others. Some 
have had years of experience while others 
are newcomers at the collective bargaining 
table. In addition, some firms and unions 
give more time to the whole matter of bar- 
gaining than others.” 


Dean Pound 


Justice According to Law. Roscoe Pound. 
Yale University Press, New Haven, Con- 
necticut. 1951. 91 pages. $2.50. 

This book is a printing of three lectures 
by the Dean Emeritus of Harvard Univer- 
sity Law School. The lectures deal with 
the subjects: What is Justice, What is Law, 
and Judicial Justice. There are questions 
that Dean Pound has wrestled with and 
expounded upon during the whole of his 
illustrious teaching career. The same ques- 
tions are those which mankind has wrestled 
with ‘since the Sixth Day. The author 
doesn’t resolve the questions but he does 
throw a great amount of light on them and 
the areas in which their answers lie. 


Unemployment Compensation 


A Review of the Financial Experience and 
Actuarial Requirements of the Minnesota Un- 
employment Compensation Program Including 
an Economic Survey of Minnesota. Bureau 
of Economic and Business Research, Temple 
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University School. of Business and Public 
Administration, Philadelphia 22, Pennsyl- 
vania. 1952. 436 pages. 

The fact that unemployment tax receipts 
were less than benefits paid in 1949 and 
1950, both years of relatively high employ- 
ment, raised a serious question concerning 
the adequacy of the financial policy and 
legislation governing the Minnesota unem- 
ployment compensation program. At the 
recommendation of the Minnesota Division 
of Employment and Security, the 1951 legis- 
lature adopted an amendment to the unem- 
ployment compensation law authorizing the 
director to make a special study of the 
Minnesota unemployment compensation fund. 
This book is a result of a study of the 
historical function of the program, along 
with an analytical examination of the eco- 
nomic and legislative trends presently and 
potentially affecting unemployment com- 
pensation in Minnesota. 





ARTICLES 





Plea for Understanding The vice 
president of the National Academy of Arbi- 
trators asks both managements and unions 
to stop cluttering arbitration dockets with 
picayune and inequitable disputes and to 
halt the tendency to question the fairness 
of the arbitrator by the losing side—Hor- 
vitz, “The Arbitrator Looks at Labor and 
Management,” Arbitration Journal, No. 2, 1952. 


Heroic or Villainous? Two labor 
relations experts of the American Bar Asso- 
ciation discuss the Gwinn-Fisher Bill. In 
favor of the proposed law, which would, in 
effect, outlaw industry-wide bargaining, it 
is said that labor monopoly is as harmful 
as industrial monopoly. Arguing against it, 
the second author says the bill is based 
upon false premises, including the idea that 
labor is a commodity like any other.— 
Iserman, “The Labor Monopoly Problem: 
Gwinn-Fisher Bill Would Effect Reforms,” 
and Kamin, “The Fiction of ‘Labor Mo- 
nopoly’: A Reply to Mr. .Iserman,” Amer- 
ican Bar Association Journal, September, 1952. 


Work Permits: Permissible or Illegal? 
. A writer examines the status of ynion 
work permits. He cites the United States 
Supreme Court decision in U. S. v. Carbone 
and the National Labor Relations Board 
case of Public Service Company of Colorado. 
—Lahne, “Legal Status of Union, Work 
Permits,” Industrial and Labor Relations Re- 
view, April, 1952. 
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Meetings of Labor Men 


CIO Convention.— The fourteenth na- 
tional constitutional convention of the CIO 
will be held in Los Angeles, California, at 
the Hotel Statler. The five-day meeting 
begins November 17 at 10 a. m. 


Association of the Bar of the City of 
New York.—The section on labor law of the 
Association of the Bar of the City of New 
York will discuss “The Settlement of Labor 
Disputes” at a meeting to be held November 
5, 1952. Cyrus S. Ching will address the 
group. Time of the meeting is 8 p. m. The 
bar association’s address is 42 West 44th 
Street, New York. 


Employer-Employee Relations Council.— 
The labor-relations outlook for 1953 will 
be the subject of discussion at the meeting 
of the Employer-Employee Relations Coun- 
cil at Lexington, Kentucky, on November 7 
and 8. The organization is made up of 
chamber of commerce personnel, 

Former United States Senator Joseph 
Ball of Minnesota will address the group 
on the subject “How Should Industry-Wide 
Bargaining Be Limited?” In addition, a 
panel will discuss the group’s legislative 
program for next year. 

Albert Harding, mayor of Central City, 
Kentucky, will give the council a first-hand 
account of latest developments in the United 
Mine Workers’ District 50 campaign to or- 
ganize retail workers in Central City stores. 


Explain Benefit Computation 
for Survivors of Rail Workers 
Outline method of figuring payments 


due under amended Railroad Retire- 
ment Act. 


The method of computing benefits for 
survivors of 


deceased workers under the 
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Railroad Retirement Act of 1937, as 
amended in 1952, including the changes 
resulting from the Social Security Act 
Amendments of 1952, loses much of its 


complexity when properly explained. The 
following article, which appeared in the 
Railroad Retirement Board’s publication, 
The Monthly Review, in September, 1952, 
does a good job of explaining the method: 


“The monthly benefits provided by the 
railroad survivor benefit system are de- 
signed to serve a two-fold purpose: First, 
they provide a steady monthly income to 
the young children and the widow of the 
worker who dies before his children are 
grown; second, they provide a_ steady 
monthly income for the widow, dependent 
widower, or dependent parents in old age. 


“The insurance lump-sum benefit—or the 
funeral benefit, as it is sometimes called 
—is intended to provide some ready money 
at the time of an employee’s death when no 
monthly benefits are payable immediately. 
The residual payment is intended to guar- 
antee a railroad employee that he and his 
family will receive benefits greater than 
the taxes he contributes to the system. The 
residual payment is not discussed here, but 
will be the subject of a later article in 
this series. 


“In order for a family to receive monthly 
benefits or an insurance lump-sum benefit 
after the employee’s death, the employee 
must be ‘insured’ under the Railroad Re- 
tirement Act. The residual payment, how- 
ever, may be payable regardless of whether 
he has an insured status. 


“As most railroad employees know, rail- 
road and social security earnings are com- 
bined for the purpose of paying benefits to 
survivors. Therefore, in order for an em- 
ployee to estimate how much his own 
family could get if he should die, he must 
know how much he has earned in both 
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railroad and social security employment 
since 1937. 


“There are two ways of figuring survivor 
benefits under the Railroad Retirement Act 
—one is by using the railroad formula and 
the other, the social security formula—and the 
one yielding the higher benefits is applied. 
The reason for using the social security 
formula is that: the Railroad Retirement 
Act guarantees that the total benefits pay- 
able to an employee’s. surviyors will never 
be less than they would be under the Social 
Security Act. 


“Basic Amount”’ Important 


“A survivor benefit computed under the 
railroad formula is based on a figure called 
the ‘basic amount’; and, in order to arrive 
at that figure, an employee must know how 
he is insured under the act. Most em- 
ployees are insured on the basis of their 
service and earnings after 1936. However, 
an employee who retired before 1948 under 
the Railroad Retirement Act and whose an- 
nunity is based on at least 10 years of rail- 
road service, or a former railroad pensioner 
whose pension was taken over by the Rail- 
road Retirement Board in 1937, is auto- 
matically insured, regardless of whether he 
worked at all after 1936. 


“To figure the basic amount on the basis 
of service after 1936, an employee must first 
reduce his total creditable earnings to a 
monthly average. To find his total credit- 
able earnings, his earnings in railroad and 
social security employment are added to- 
gether for the period after 1936 and before 
the calendar quarter in which he dies (or 
reaches age 65, if a higher average results). 
Also added are $160 for each month of 
creditable military service the employee 
may have. More than $300 in railroad earn- 
ings for any month cannot be counted, nor 
more than $3,600 of combined railroad and 
social security earnings for any year. Also, 
not more than $3,000 in social security earnings 
can be counted for any year before 1951. 


“Once the employee’s total earnings are 
figured, and assuming he reached age 22 
before 1937, his average monthly remunera- 
tion is found by dividing those earnings 
by the total number of months in the -same 
period, including months in which he did 
not work. However, 3 months are sub- 
tracted for each quarter during which he 
received an annuity, unless the quarter was 
a quarter of coverage under the Social 
Security Act. 
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“If the employee did not become 22 be- 
fore 1937, the number of months used as 
the divisor will be counted somewhat differ- 
ently. All.the months beginning with the 
year following that in which he became 22 
will be used after adding 3 months for each 
quarter of coverage he earned before that 
year. For example, suppose the employee 
became 22 in 1940 but had worked steadily 
all through that year and also the year 
before, earning enough to get credit for 
4 quarters in each year. Suppose further 
that he dies in March 1959. His total earn- 
ings will be divided by 240 months—that 
is, 216 months for the years 1941-1958, plus 
24 months for the 8 quarters of coverage 
he earned in 1939 and 1940. 


Railroad Formula 


“After the above steps are completed, and 
the employee’s average monthly remuner- 
ation is known, the railroad formula is 
applied to that average as follows: 


“(1) 40 percent of the first $75 of his 
average monthly remuneration and 10 per- 
cent of the remainder are added together. 


“(2). The result in (1) is increased by 
1 percent for each year after 1936 in which 
his combined railroad and social security 
earnings totaled $200 or more. That is his 
basic amount. If it is less than $14, it is 
increased to $14. 


“If the employee leaves a widow (or de- 
pendent widower) eligible for a monthly 
survivor annuity, her annuity will be equal 
to the basic amount. If the employee had 
been on the retirement rolls and the widow 
had been receiving a wife’s benefit, her 
widow’s benefit will not be less than she 
was receiving as a wife. Also, each eligible 
child will receive a monthly annuity equal 
to two-thirds of the basic amount. If the 
employee leaves no widow or children, each 
of his dependent parents, if eligible, will 
receive two-thirds of the basic amount. If 
he leaves only one beneficiary, the minimum 
amount payable is $14; the maximum pay- 
able to a family is $160, or 2% times his 
basic amount, whichever is lower. If an 
insurance lump sum is payable because 
there are no survivors immediately entitled 
to monthly benefits, that benefit is equal 
to 10 times the basic amount. 


Social Security Formula 


“Because of the minimum guarantee men- 
tioned earlier, it is also necessary to deter- 
mine the amount the employee’s family 
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Recommendation 


To aid in the settlement of labor disputes, 
the following standard clause is recom- 
mended for insertion in all commercial con- 
tracts: “Any controversy or claim arising 
out of or relating to this contract, or the 
breach thereof, shall be settled by arbitra- 
tion in accordance with the Rules of the 
American Arbitration Association, and judg- 
ment upon the award rendered by the Ar- 
bitrator(s) may be entered in any ‘Court hav- 
ing jurisdiction thereof.”--Arbitration News. 





would receive if the benefits were paid by 
the Social Security Administration. This is 
done by figuring the total family benefit 
under the social security formula. Under 
that formula, the benefits are based on a 
figure called the primary insurance amount, 
which is quite similar to the basic amount 
under the railroad plan. The monthly sur- 
vivor benefit to a widow or dependent 
widower is equal to three-fourths of the 
primary insurance amount; each eligible 
child’s benefit is one-half, plus one-fourth 
divided among all of the children; and each 
eligible parent’s, three-fourths. The mini- 
mum benefit payable when they is only one 
eligible survivor is $18.80; and the maximum 
for a family is $168.75 or 80 percent of the 
average monthly wage, whichever is lower. 


“There are two ways of figuring the 
primary insurance amount—the ‘old method,’ 
which takes into consideration all service 
and earnings after 1936, and the ‘new 
method,’ which considers only earnings 
after 1950. The latter may be used only 
when the employee has at least 6 quarters 
of coverage after 1950. Only the new 
method is explained here since most bene- 
fits will be figured that way. However, 
illustrations of both methods are given in 
leaflets available at Railroad Retirement 
Board offices. 


How to Apply the Rules 


“Now, suppose these rules are applied to 
a set of assumed facts to see exactly what 
an employee’s family would get in case the 
employee dies. Assume the employee dies 
in February 1957 at the age of 45, and that 
he leaves a widow aged 40, and two chil- 
dren aged 12 and 10. In the 20 years from 
1937 through 1956, he earned $33,000 in rail- 
road employment and $15,000 in social 
security employment. He did not work 
steadily, but earned at least $200 in each 
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of the 20 years. He had not retired and 
was insured under the Railroad Retire- 
ment Act. 


“By dividing his combined earnmgs in 
railroad and social security .employment— 
$48,000—by 240, the total number of months 
in the 20-year period, his average monthly 
remuneration is $200. 


“Then, the railroad annuity formula will 
be applied as follows: 


40 percent of $75 = $30.00 
10 percent of $125 = 12.50 
$42.50 
Plus 20 percent of $42.50 
(1 percent for each year 
after 1936 in which the 
employee earned at least 
$200) = 8.50 
$51.00 


“Here is what his family would get under 
the railroad formula: His widow would 
receive the full basic amount of $51, and 
each of his two children would receive two- 
thirds of $51, or $34. Thus, the total in- 
come to his family would be $119. 


“Next, the benefits must be figured under 
the social security formula to see if the 
family income would be higher. Since the 
employee had more than 6 quarters of cov- 
erage after 1950, the benefits may be figured 
under the ‘new method.’ Under that method 
the average monthly wage after 1950 must 
be determined. Assuming that the employee 
averaged $250 a month, again considering 
months he did not work, his primary insur- 
ance amount would be figured as follows: 


“Take 55 percent of the first $100 of the 
average monthly. wage and add 15, percent 
of the remainder. This gives a primary in- 
surance amount of $77.50. 


“His widow would get three-fourths of 
that amount, or $58.20; each of his children 
would get five-eighths (% + %), or $48.50. 
(Social security benefits which do not end 
with a ‘zero’ are rounded upward to the 
next ‘zero.’) Thus, under this formula the 
total family benefit comes to $155.20. 


“Since this is higher than the total under 
the railroad formula, this is the amount 
payable. 


“If this employee had not left survivors 
entitled to monthly benefits in the month 
he died, an insurance lump sum would have 
been payable. This amount would go to 
the widow (or widower, in the case of a 
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Minimum wages for workers have 
been a veritable godsend to millions 
of Americans. Minimum wages have 
also played an important part in 
making the American system work by 
sustaining the purchasing power of 
many people. Today, the minimum 
wage is 75 cents an hour. This means 
$30 for a 40-hour week, or $1,560 a 
year. No one can support a family 
on such a wage as that—and it must 
be raised.—From a speech by Fed- 
eral Security Administrator Ewing. 





woman employee), children, parents, or per- 
sons who paid the funeral expenses, in that 
order of precedence. The insurance lump- 
sum benefit is always figured under the 
railroad formula and is equal to 10 times 
the employee’s basic amount. In this case, 
the employee’s basic amount is $51. There- 
fore, the insurance lump sum would amount 


to $510. 


“If the employee is insured at death be- 
cause he had been receiving a pension, or 
because he had been receiving a retirement 
annuity which began before 1948 and was 
based on at ‘east 10 years of service, his 
basic amount would be calculated from the 
average monthly earnings used in figuring 
your retirement benefit. The railroad sur- 
vivor benefit formula is applied in the same 
way as when the average monthly remunera- 
tion is used, but the 1 percent additional 
service credit for each year after 1936 in 
which he was paid at least $200 is not given. 
Also, the $14 minimum does not apply. 


“If he is insured on two counts (that is, 
on the basis of service after 1936 and also 
because he was an annuitant or pensioner), 
his basic amount is figured both ways and 
his survivors get the higher amount. 


“Monthly survivor payments to any mem- 
ber of the employee’s family are suspended 
under certain conditions. For example, a 
survivor annuity cannot be paid for any 
month in which the survivor works in the 
railroad industry. Also, if the survivor 
works on a job covered by the Social Secur- 
ity Act and earns more than $75 in wages 
or self-employment income, the survivor 
annuity is suspended for each month of 
such employment. However, any benefit 
which is suspended because of railroad work 
or social security employment can be re- 
sumed when the survivor stops working and 
notifies the Board. 
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“A monthly survivor benefit is reduced 
for any month in which the beneficiary is 
entitled to a monthly retirement benefit un- 
der either the Railroad Retirement or the 
Social Security Act. The survivor benefit 
is reduced by the amount of the other 
benefit. If a person is entitled to two sur- 
vivor benefits, such as a widow’s and a 
parent’s benefit, only the larger of the two 
may be paid.” 


Happy Hungarian Commies 
Enjoy 110-Hour Work Week 


Comrades show contempt for capitalis- 
tic comfort by spending long hours on 
the job, or so they say. 


The dope the Communists are feeding the 
young folks in the Hungarian version of 
the “workers’ paradise” must be powerful 
stuff, according to a story in the govern- 
ment-controlled newspaper Szabad Nep. 


Not for the youth of Hungary is anything 
as decadent as the 40-hour week, the article 
says. Nor even a 48-hour week, nor one of 
60 or 70 or 80 hours. Nothing less than a 
110-hour work week will satisfy them! 


That, at any rate, is what the newspaper 
quoted the leaders of the Hungarian Com- 
munist youth movement as saying. The 
idea is to fulfill whatever five-year plan hap- 
pens to be current, and Hungarian youth 
is alleged to be quite happy at the prospect 
of spending eight and one-third hours out 
of 24 for eating and sleeping. 


The tendency of Communists to brag 
about working conditions which the aver- 
age citizen in a free nation would abhor 
makes it difficult’ to understand why some 
of their propaganda is so successful. 


Maybe the next “achievement” of the 
Soviet zone will be the 168-hour work week 
—with no time off at all—C/JO News. 


“What's in a Name?” 
Expert Wants to Know 


Word “‘personnel"’ should be replaced 
by ‘‘manpower”’ in industrial depart- 
ments handling employee relations. 


No lega! field contains more colorful ter- 
minology than labor law. In solemn for- 
mality, its literature must keep a straight 
face while containing such expressions as 
“Chinese overtime,” “galloping rate,” “lob- 
ster shift,” “pork choppers,” “bumping,” 
“featherbedding” and “yellow-dog contract.” 
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The rich idiom of the “working stiff” has 
so made its mark that many such terms 
describe ideas in a technical sense that 
cannot be accurately captured in more 
sedate words. 


Most of these phrases are old. They stem 
from the hectic days when organized labor 
was just beginning to make its weight felt 
on the American economic stage. However, 
like all languages, the labor lexicon is 
dynamic and words and phrases are being 
added to it every day. The newer ones 
have no sparkle; only the drab respectability 
of all things commercial. 


An example of how such an expression 
may originate is contained in a pamphlet 
by Dale Yoder, director of the Industrial 
Relations Center of the University of Minne- 
sota. Mr. Yoder does not like the terms 
“personnel management” and “personnel 
administration” and he proposes to replace 
them. His objection is fairly grounded. 
The word “personnel,” he says, carries a 
stigma of management domination or patron- 
ization in the minds of many employees. 
Also, it connotes employer-employee dealing 
on an individual rather than a group basis, 
making it unpopular with unions. In addi- 
tion, it suffers from vagueness and is too 
general, since a “personnel man” might be 
one who dealt with military personnel or 
studied faculty-pupil relationships. 


As a substitute, Mr. Yoder considers the 
term “industrial relations.” Most university 
agencies dealing: with the employee field 
have adopted this phrase, he says, to avoid 
the objectionable connotations attached to 
personnel administration. He rejects it because 
the designation “industrial” is too restrictive 
in excluding employment relationships in gov- 
ernment and in certain commercial activities. 


The phrase Mr. Yoder settles upon as 
ideal, and ably touts, is “manpower manage- 
ment” or “manpower administration.” He 
says that it “properly suggests the ‘resource’ 
nature of labor in employment and that 
‘management’ or ‘administration’ are appro- 
priate designations for the processes of 
selection, placement, direction and motiva- 
tion applied to this resource. . . . the 
terms ‘manpower management’ or ‘man- 
power administration’ are broad enough to 
include these activities regardless of their 
sponsorship. Included are the managerial 
responsibilities of employers, unions, gov- 
ernment agencies and individual employees. 
At the same time, this terminology ex- 
cludes non-employment relationships, such 
as those of teachers and pupils.” 
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In his campaign to promote the terms, 
Mr. Yoder, without success, urged members 
of the American Society of Personnel Ad- 
ministrators to rename their association by 
substituting the word “manpower” for “per- 
sonnel.” He notes with delight, however, 
that the title “manpower manager” has ap- 
peared—for the first time—in the Minnesota 
survey of salaries and personnel] ratios. 

The original discussion of this subject ap- 
peared in The Personnel Journal for March, 


1952. 


Industry Enrolls Thousands 
in Public-Speaking Courses 


Supervisory employees get Dale Car- 
negie training to boost leadership. 


Industry is teaching its supervisory em- 
ployees public speaking in increasing num- 
bers, according to Factory Management and 
Maintenance. The magazine said that General 
Motors is offering a Dale Carnegie course in 
public speaking to 80,000 salaried supervisors 
and that 18 other large companies have such 
courses for employees. The companies were 
convinced that public-speaking ability is 
helpful in the advancement of people in in- 
dustry because it develops poise, courage, 
self-confidence and leadership. 


Aid Small Business Pools 
in Government Contracting 


Announce exemption from Walsh- 


Healey Act stricture. 


Help for small business production pools 
desiring government manufacture and sup- 
ply contracts, in the form of an exemption 
from the Walsh-Healey Public Contracts 
Act requirement that such contracts be 
awarded only to “manufacturers” or “regu- 
lar dealers,” has been announced by the 
United States Department of Labor. The 
ruling applies to pools approved by the ad- 
ministrator of the Small Defense Plants Ad- 
ministration and is in addition to the 
exemption granted in June, 1951. The action 
was based on a recent executive order dele- 
gating authority to the administrator to 
approve small business production pools. 


The announcement of the ruling warned, 
however, that individual firms belonging to 
pools are not eligible for the exemption 
when they obtain government contracts uni- 
laterally. Pool members were also told that 
they remain subject to the minimum wage, 
overtime pay, child labor and other stands 
of the Walsh-Healey Act. 
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Union Shop Recommendation 
Rejected by 28 Railroads 


Managements of southeastern lines 
elect to resist emergency board sugges- 
tion affecting 17 unions. 


Union representatives of employees of 28 
southeastern railroads have been flatly re- 
fused on a request to negotiate with their 
employers on the union-shop issue. A, J. 
Bier, manager of the information bureau for 
the railways, made known the decision of 
the managements of the lines in a recent 
letter to G. E. Leighty, chairman of the 
conference committee of the 17 labor or- 
ganizations affected. 


The recommendation that union-shop 
agreements be adopted by the parties was 
made by an emergency board. Mr. Bier 
admitted that emergency board recommen- 
dations had been traditionally accepted by 
railroad managements previously, but con- 
tended that the union-shop issue was en- 
tirely unrelated to subject matters customarily 
considered by such boards and regarded as 
within their province. The union-shop issue, 
the letter said, “has nothing to do with the 
conditions surrounding an employee’s job, 
ordinarily the subject of negotiations be- 
tween railroad managements and _ their 
employees.” 


“Southeastern railroads oppose the prin- 
ciple of compulsory unionism,” it was 
pointed out. “Such opposition to the union 
shop springs from deep conviction that com- 
pulsory unionism is so repugnant to our 
American way of life ag to be unacceptable 
not only to managements of southeastern 
railroads but to many of their employees 
and to the public they serve.” 


The opposition was stated to be directed 
solely against the compulsion factor—not 
unionism itself. Mr. Bier said the employ- 
ers “give full and unqualified recognition to 
the right of their employees to organize 
and to bargain collectively through their 
unions.” 


The union-shop request was presented by 
nonoperating unions of the railroads to the 
following employers: Atlanta & West 
Point, Western Railway of Alabama, At- 
lanta Joint Terminals, Atlantic Coast Line, 
Central of Georgia, Macon Terminal, 
Charleston & Western Carolina, Chesapeake 
& Ohio, Clinchfield, Florida East Coast, 
Georgia Railroad, Augusta Union Station 
Company, Jacksonville Terminal Company, 
Kentucky & Indiana Terminal, Louisville 
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& Nashville, Lexington Union Station Com- 
pany, Nashville Chattanooga & St. Louis, 
Norfolk & Portsmouth Belt Line, Norfolk 
& Western, Norfolk Southern, Richmond 
Fredericksburg & Potomac, Richmond Ter- 
minal, Potomac Yard, Seaboard Air Line, 
Southern Railway Lines, Tennessee Central, 
Virginian Railway and Winston-Salem 
Southbound. 


IUE-CIO Has Birthday 


Third anniversary for 370,000 elec- 
trical, radio and machine workers. 


This month is the third anniversary of 
the formation of the CIO International 
Union of Electrical, Radio and Machine 
Workers representing 370,000 workers in 
the electrical manufacturing industry in the 
United States and Canada. The IUE-CIO 
was formed in November, 1949, to replace 
the Communist-dominated United Electrical 
Workers when that organization was ex- 


pelled by the CIO. 


Worker's Physiological Age 
Differs from Actual Age 


Research on 500 industrial employees 
at University of California discloses 
quick method. 


Tests on more than 500 industrial workers, 
made by Dr. Hardin Jones of the University 
of California, indicate that a man’s real 
age may have little to do with his age in 
years. Some men age much faster than 
others, so that doctors have said: “A man 
is as old as his arteries.” Time reported 
recently that Dr. Jones and his colleagues 
think they have the answer to the dif- 
ficulty of finding a way to measure physio- 
logical age. 

First Dr. Jones measured the blood flow 
by holding a Geiger counter over the muscle 
of a subject who had inhaled a radioisotope 
of an inert gas such as krypton or argon. 
That was expensive and took a long time. 
Now, by measuring the carbon dioxide gen- 
erated in muscles during exercise, the 
doctor gets his answer in a few minutes. 


The test on the workers showed that 
the average 18-year-old has 25 cubic centi- 
meters of blood passing through one liter 
of muscle per minute. At 25, the average 
shows a sharp drop, to 15 cubic centimeters. 
And by age 35, it is down to ten cubic 
centimeters. However, there are enormous 
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variations between seemingly healthly people, 
for example,’.a’ wéll-preserved specimen of 
60 may have the same blood flow as a 
debilitated stripling, of 20. Such a man 
might be a better employment risk than 
many of his juniors, the researchers rea- 
soned. One possible use of the findings 
will be to fix retirement policies on well- 
being rather than on age alone. 


Woman Labor Force 
Equals Wartime High 


Wives and over-35 women swell total, 
labor survey shows. 


The woman labor force is back to its 
high wartime level and the increase is due 
to the extent to which wives and older 
women are working, according to a count 
recently made by the Department of Labor. 
In April, 1951, greater proportions of the 
married women, and also of the widowed 
and divorced women, were working than 
in April, 1944. A much smaller proportion 
of single women and girls were at work, 
however. The increase in labor force par- 
ticipation was almost entirely among women 
35 and over. 


Only Two Employees, but 
Two Bargaining Units Needed 


Janitor and superintendent of Manhat- 
tan apartment building get separate 
handling. ; 


An apartment building on Post Avenue 
in Manhattan has two employees—the su- 
perintendent and the porter. A few months 
ago the porter designated the Building 
Service Employees International Union as 
his collective bargaining representative. The 
union and the owners of the building under- 
took negotiations but were unable to agree 
on whether the porter was a one-man unit 
for bargaining purposes. The union said he 
was. The owners insisted that the superin- 
tendent be added to the unit. 


The New York State Labor Relations 
Board heard the dispute and agreed with 
the union. The superintendent’ and the 
porter constituted two separate bargaining 
units appropriate for the purpose of collec- 
tive bargaining in fact and within the mean- 
ing of the law, the board concluded.—/n the 
Matter of Weil and Building Service Union, 
AFL, Case No. SE-22029, 15 NYSLRB, No. 
132, October 16, 1952. 





PROBLEMS OF FEDERAL-STATE JURISDICTION IN LABOR RELATIONS 
—Continued from page 766 





context. However, if easy evasion of the 
Congressional pre-emption policy is to be 
avoided, state regulation which, in fact, 
duplicates or complements the protection 
accorded by the federal act to the rights 
which it guarantees cannot be permitted to 
stand, no matter how differently conceived 
or oriented the state policy may be. And, 
of course, if application of any state law 
or policy involves forfeiture of rights guar- 
anteed by the national act, or obstructs 
effectuation of the national policy, the state 
law cannot be given effect. 


In view of practical administrative diffi- 
culties with which the Board is faced, op- 
portunity and responsibility for effectuating 
Congressional policy insofar as “pre-emption” 


and “conflict” matters are concerned must 
rest largely upon state courts and private 
parties. If the “pre-emption” policy is given 
effect in the spirit of the Supremacy Clause, 
it will, as Congress intended that it should, 
aid in reducing federal-state jurisdictional 
conflicts, and point the way to desirable 
improvements in federal law in the field 
of labor-management relations. On the 
other hand, to phardphrase the Supreme 
Court’s decision in the La Crosse case, state 
court decisions which promote uncertainty 
as to whether the federal government or 
the state is master “can: be as disruptive 
of peace between various indusirial | fac- 
tions” as actual competition between the 
federal government and the states for 


supremacy.” [The End] 





1% Since presentation of this paper, the trial 
court decided Goodwins, Inc. v. Hagedorn, 21 
LABOR CASES { 66,893,.30 LRRM 2057 (N. Y. 
S. Ct.), holding that picketing for a members- 
only contract while a question concerning rep- 


Rank and File. 


resentation is pending is unprotected by the 
national act and is therefore enjoinable under 
state law. The potential conflict with the 
Second Circuit’s decision in Hlectronics has thus 
already developed into an actual conflict. 
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TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
... The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Insurance Law Journal 

Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 
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A LOOK BACK 


—to November 9, 1935 































Wer TAKE NOTE this month 
of the twelfth birthday anniversary of the Congress of Indus- 
trial Organizations. The CIO was formed on November 9, 
1935, after an industrial union resolution introduced at the 
American Federation of Labor convention in October was de- 
feated, three to two, by the craft groups who refused to go 
counter to their traditional policy of organizing workers by 
craft rather than by industry. Eight industrial unions, which 
4 . had proposed the resolution, formed the Committee for Indus- 
trial Organization under the leadership of John L. Lewis, not 
as a separate group but as a committee within the AFL. 


| N JANUARY, 1936, the CIO 
was ordered to dissolve by the executive council of the AFL. 
The order was not obeyed and in August, 1936, the ten unions 
then composing the CIO were suspended from the federation. 
But, by this time, the CIO had already tasted success—a six- 
i week strike of the Goodyear Tire and Rubber Company in the 
early part of the year had resulted in its recognition as the bar- 
7 gaining agent of Goodyear employees. Its Steel Workers Or- 
ganizing Committee was rapidly forming locals in the steel in- 
; dustry and organization of automotive workers was also being 
pushed successfully. In quick succession in 1937, the CIO was 
recognized by three major manufacturers: General Motors and 
Chrysler in the automobile industry and United States Steel 





in the steel industry. 

Following these victories, other plants were signed up and 
today, 12 years after its birth, the CIO has over six million 
members in 31 national and international unions. 


In NOVEMBER, 1938, the Com- 
mittee for Industrial Organization became the Congress of In- 
dustrial Organizations. John L. Lewis was elected president 
and served until 1940, when he resigned. He was succeeded by 
Philip Murray, head of the United Steelworkers. Subsequently, 
Lewis and the United Mine Workers withdrew from the CIO. 


In its efforts to better the condition of its members, the 
CIO has proved itself at the bargaining table. It has also 
proved itself in the political arena. It aids the campaigns of 
politicians favorable to its views and lobbies for the passage 
of desired legislation. 


















